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Software and Customs Valuation
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In this digitalized world, an increasing number of products do not function to the best of their ability if there is no (control) software installed on
these products. Although it is commonly accepted that import duties are levied from goods, that is tangible property, there is still some debate about if
and to what extent the value of software should be included in the customs value of imported goods. This debate has been revived in the EU after the
Court’s decision in the BMW Bayerische Motorenwerke AG v. Hauptzollamt München-case. In this contribution the author analysis to what
extent the value of software should be part of the customs value of imported goods.
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1 INTRODUCTION

Cross-border trade of software has been increased over the
last decades in this increasingly digital age and globalized
world. Customs duties are in principle only levied from
goods and it is established case law of the European Court
of Justice (ECJ) that goods should be defined as tangible
property and should not be understood as including incor-
poreal property.1 Based on this long-standing case law,
one may easily think that customs duties are never levied
from the value of incorporeal property like software. This
is, however, an unjustified thought. To make sure the
customs value reflects the economic value of the imported
goods and thus to prevent undervaluation of imported
goods, the value of software shall be part of the customs
value of imported goods if certain conditions are met. The
question is to what extent the value of software should be
embedded in the customs value of imported goods. This
central question is answered from an EU customs law
perspective in this contribution.

To that end, first the treatment of software from a
broader international tax perspective is discussed in sec-
tion 2, followed by a discussion of the customs (valuation)
treatment of software in section 3. An analysis on how the
value of software should, according to the ECJ, fall under
the scope of an assist or royalty payment is included in

section 4. This contribution is concluded in section 5 with
a short re-cap and conclusion.

2 TAX TREATMENT OF SOFTWARE;
INTERNATIONAL DEVELOPMENTS

Governments are struggling with taxing the digital econ-
omy. The Base Erosion and Profiting Shifting (BEPS)
project, started by the OECD on the initiative of the
G20, already addressed this challenge in the BEPS Action
1 Report.2 This report primarily focused on addressing the
tax challenges raised by digitalization instead of providing
solutions. Meanwhile the BEPS-project entered into a sec-
ond phase, and, on the request of the G20, the OECD/G20
Inclusive Framework on BEPS3 continued to work on
solutions, nowadays by examining proposals in two pillars:
Pillar One on re-allocating of taxing rights, and Pillar Two
on global anti-base erosion mechanism.

The EU is part of the OECD/G20 Inclusive Framework,
but also takes own initiatives to solve the tax challenges
raised by digitalization. Already on 1 January 2015 new
place of supply VAT rules for electronically supplied ser-
vices entered into force, and as of that date telecommunica-
tion, broadcasting and electronic supplied services are taxed
according to the destination principle (e.g., country of the
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customer) instead of the origin principle (e.g., country the
seller is located). The VAT e-commerce package, set to
apply as of 1 July 2021, is another example of solving tax
challenges raised by digitalization, and is one of the prio-
rities under the EU’s Digital Single Market Strategy. As
part of the European Commission’s Covid-19 Recovery
plan, which helps the EU to rebuild a post-Covid-19
Europe, new own EU resources are being proposed. One
of these new own resources is a Digital Service Tax (DST).
A proposal for an EU-wide DST had been published in
2018 already, but was not adopted at that time. Now, this
proposal seems to revive stimulated by the EU’s Covid-19
Recovery package. Besides this pending EU DST proposal,
half of the OECD countries introduced local DSTs over the
last years to ensure that digital business activities are taxed
in their country, among them many EU Member States.4

The introduction of the French DST resulted in a US
investigation that accused France of unfairly singling out
US companies as Google, Facebook, Apple and Amazon.
After the investigation, the US announced 25% tariffs on
imports of French goods in July 2020, which are suspended
early January 2021, while it investigates DSTs in ten other
jurisdictions. On 26 March 2021 the US announced pro-
posed punitive tariffs of 25% on goods from Austria, India,
Italy, Spain, Turkey and the United Kingdom as a reaction
to the DSTs each of these countries imposes. As Brazil, the
Czech Republic, the EU and Indonesia have not yet
adopted/implemented a DST, the investigations for these
countries has been terminated. In view of these trade dis-
putes that followed after local initiatives to tax digital
business activities, a coordinated global approach to tackle
tax challenges raised by digitalization – like that of the
OECD/G20 Inclusive Framework – seems to be key.

3 CUSTOMS (VALUATION) TREATMENT OF

SOFTWARE INSTALLED ON IMPORTED

GOODS

The (inter)national developments around taxing the
digitalized world as discussed in part 2, raises the
question how intangible goods like software are treated
for customs purposes. Before answering that question, it
makes sense to briefly discuss the characteristics of
software. According to the OECD, software can be
best described as5:

3. […] a programme or series of programmes containing instruc-
tions for a computer. In a technical sense, there are two kinds of
software. System software is aimed at the operational process of
the computer itself (i.e., operational software), while applica-
tion software consists of programmes for using a computer to
accomplish specific tasks. These purposes may be specified by a
single client/user, a group of client/users, or may result from a
marketing effort by the software developer.

4. In general, software is the result of ideas and concepts arising out
of research and development efforts. The result is generally a
programme which can be described, can be written on paper, or
can be carried on a magnetic medium (tape or disc) or an optical
medium (a laser disc). The transfer of software may happen
through the transfer of the carrier itself or by cable or satellite.

5. Application software may consist of standard software with a
wide range of applications or may be special software (tailor-
made for single users or to be applied by the developer itself).

6. Both system software and application software can be an
integral part of a tangible asset, i.e., the hardware.
Examples are system software as a part of production
equipment and application software for the specific use of
equipment such as a word processor.

7. On the other hand, software can have an independent
form – often referred to as ‘canned software’ – which can be
used by a variety of hardware (with some minor modifications
for the different types of computers) and may be applied as
information systems for management, consulting and
administration.

Software can be transmitted electronically or can be carried on
hardware. If software is transmitted electronically, there will
be no customs duty impact. The reason for that is that in 1998
the WTO members agreed on not imposing customs duties
on electronic transmissions.6 This so-called WTO
Moratorium on Customs Duties on Electronic Transmissions
has been extended ever since its introduction although, most
notably South Africa and India,7 are in favour of abolishing
the Moratorium, whereas others are in favour of making it
permanent. Despite the Moratorium, a couple of countries
seems to levy customs duties on software delivered by electro-
nic transmission already. Indonesia added, for example,
Chapter 99 to the Indonesian Harmonized Tariff Schedule:
‘software and other digital products transmitted electroni-
cally’. I do stress that ending the moratorium would not
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necessarily lead to countries introducing customs duties on
electronically transmitted software due to the technical com-
plications of imposing such duties.8

If software is carried on hardware (i.e., installed on the
imported goods), the Moratorium is not applicable. That
means that the Moratorium does not prohibit that the
customs value of imported hardware includes the value of
software. The WTO Committee on Customs Valuation,
however, issued Decision 4.1 ‘Valuation of carrier media
bearing software’ on 24 September 1984 (‘re-adopted’ on
12 May 19959).10 This decision allows WTO Member
States to adopt the following practice:

In determining the Customs value of imported carrier media
bearing data or instructions, only the cost or value of the
carrier medium itself shall be taken into account. The Customs
value shall not, therefore, include the cost or value of the data
or instructions, provided that this is distinguished from the
cost or the value of the carrier medium.11

According to the Technical Committee on Customs
Valuation (TCCV) of the World Customs Organisation
(WCO): ‘[…] the expression “distinguish” should be interpreted
in such a manner that if only the cost or value of the carrier
medium is known the cost or value of the data or instructions
should be considered as distinguished’.12

Important to stress is that WTO Member States are not
obliged to adopt this practice and that Decision 4.1 does not
consider the applicability of other taxes due upon importa-
tion of hardware with software installed on it, like for
example ‘import-VAT’ in the EU. The EU notified the
WTO that they would adopt this practice,13 and initially
adopted special implementing provisions in its customs
legislation confirming the practice set out in Decision 4.1.
This provision was, however, later removed as the objective
of Decision 4.1 – avoiding customs duties on software
imported on carrier media – was, according to the EU,
achieved by the Agreement on trade in information technol-
ogy products (ITA).14 Therefore the customs value seems no
longer be restricted to the value of the carrier.15 As ITA

provides only for phasing out import levies on information
technology products and software is not only carried or
installed on information technology products, but also on
various other products, it cannot be ruled out by default that
no import duties will be levied on the value of software.
Moreover, as also other taxes like VAT are levied at import
of goods into the EU, it still makes sense to evaluate to what
extent the value of software should be added to the customs
value of imported goods with software installed on it.

Therefore, the subsequent question is whether the value
should be part of the price paid or payable for the
imported goods. In the Brown Boveri-case that question
was brought before the ECJ.16 Brown Boveri & Cie AG
(‘BBC’) purchased computer hardware, operating software
and applications software from a US company. The appli-
cations software consisted of prepared programs recorded
on magnetic media and capable of adaptation to the
special needs of BBC. No separate prices for the hardware
and the software were agreed, but during the administra-
tive proceedings, BBC provided invoices that contained a
breakdown of the comprehensive prices into hardware and
software prices. In that respect the ECJ held that17:

[…] software is not, as such, ‘goods’ within the meaning of
Article 3(1) of the regulation on customs value but is intan-
gible property not subject to the Common Customs Tariff.
However, when such property is embodied in an item of
goods, the cost of acquiring that intangible property must be
regarded as an integral part of the price paid or payable for
the goods, and hence of the transaction value. […]

It is irrelevant to the present case whether the data and
instructions embodied in the carrier medium can subsequently
be altered by the user at will or whether they can be separated
from the carrier media, since the material time for customs
valuation is the time of importation and, by then, the software
is integrated in the carrier media.

The value of the software should be part of the price paid
or payable for the imported goods according to the ECJ.
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The ECJ does not seem to make a difference between what
the OECD refers to as standard or special software, and it
also not seem to matter whether or not the prices for the
hardware and software can be distinguished at the time of
import. Therefore, there seems to be limited room to leave
the value of software out of the customs value. Excluding
the value of software partially is, however, still possible
where goods are, for example, imported with adjustable
memory capacity.18 Take for instance an electric car
whereby several features are deactivated at the time of
import. The value of the deactivated features is not to
be added to the price paid or payable in my view. That is
different if at the time of import it was contractually
agreed that an additional payment would be made to
activate certain features with a software key.

4 THE VALUE OF SOFTWARE AS PART OF AN

ASSIST OR ROYALTY OR LICENSE PAYMENT

4.1 Introduction

To prevent undervaluation of the imported goods, certain
price elements should be added to the transaction value if
certain conditions are met. The price elements and their
conditions are laid down in Article 71 of the Union
Customs Code (‘UCC’),19 and before 1 May 2016 in
Article 32 of the Community Customs Code (‘CCC’).20

In the Compaq-case, the ECJ considered that to determine
the customs value of imports of computers equipped by the
seller with software for one or more operating systems made
available by the buyer to the seller, the value of the software
should be added to the transaction value as a so-called ‘assist’
or royalty’s or license fee.21 The ECJ did not provide clarity
when value of software should be added to the price paid or
payable as ‘assist’ or as royalty or license fee. Below it will be
examined how this distinction should be made.

4.2 Assists V. Royalty or License Fees

4.2.1 Conditions to Meet for Inclusion

4.2.1.1 Assists

According to Article 71(1)(b) UCC, the value of so-called
‘assists’ are dutiable where goods and services:

1. have been supplied directly or indirectly by the buyer;
2. free of charge or at reduced cost;
3. for use in connection with the production and sale

for export of the imported goods;
4. to the extent that such value has not been included

in the price actually paid or payable.

The goods and services are divided over four categories of
assists listed in the subparagraphs i to iv of Article 71(1)(b)
UCC. For this contribution, the first and fourth category
are of interest:

i. materials, components, parts and similar items
incorporated into the imported goods;

iv. engineering, development, artwork, design work,
and plans and sketches undertaken elsewhere than
in the Union and necessary for the production of
the imported goods.

The fourth category of assists is often referred to as
‘intellectual assist’ and differs from the other categories.
Firstly, because there is no link with any production
process in relation to the finished goods, the only con-
dition to be met is that such an assist is necessary for
the production of the imported goods. The second
reason is that the goods and services enumerated
under 71(1)(b)(iv) UCC are only dutiable if undertaken
outside of the EU. The latter is an exception that only
applies to the fourth category of assists and not for the
other categories. Also, for royalty and license payments
is does not matter where the license has been
developed.22

4.2.1.2 Royalty and License Fees

As provided for in Article 71(1)(c) UCC, royalty and
license fees should be added to the price paid or payable
of the imported goods where three cumulative conditions
are satisfied, namely that the royalty’s and license fees:

1. have not been included in the price actually paid or
payable,

2. are related to the goods being valued, and
3. the buyer is required to pay those royalties or licence

fees as a condition of sale of the goods being valued
(‘condition of sale’).

Often forgotten, is that before ‘testing’ these three condi-
tions, there is actually a fourth condition that should be

Notes
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satisfied first, namely it should be a payment for a con-
sideration that falls within the concept of ‘royalties and
license fees’ within the meaning of Article 71(1)(c) UCC.
In that regard, the ECJ held in the recently published 5th
Avenue-case that: ‘[…] it should be noted that the concepts of
“royalties” and “licence fees” […] relate solely to payments made
by a buyer to a seller for the use of intellectual property rights’.23

4.2.2 Distinction Between Assists and Royalty or
License Fees

As confirmed by the ECJ in the Compaq-case, the value of
software can be treated as dutiable assist as well as a royalty or
license fee. The ECJ, however, did not provide guidance on
how to make the distinction between these two price ele-
ments. Although some instruments of the TCCVWCO seems
to support a different view,24 I am of the opinion that Article
71(1)(b) UCC should not be given priority over Article 71(1)
(c) UCC (or vice versa).25 They each have their own scope and
own set of conditions to meet for inclusion or exclusion
purposes. The method and name used to compensate for an
assist should not lead to a switch in the legal rule to be
applied.26 That means that a payment whereby the considera-
tion fall within the concept of ‘royalties and license fees’
within the meaning of Article 71(1)(c) UCC, cannot be con-
sidered a dutiable assist, if one of three cumulative conditions
for the inclusion of royalty payments are not satisfied (or vice
versa). The European Commission seems to have the same
view. They specify in Conclusion No. 30 of the Customs
Valuation Compendium that the scope of application of assists
and royalty and license fees, can be defined as follows27:

28. Article 71(1)(b) of the Union Customs Code is rele-
vant if manufacturing knowhow needed for the manufacture
of the imported goods is provided under a licensing agree-
ment and is made available free of charge to the manufac-
turer of the imported goods by the licensee or indirectly by
the licensor.

29. Consequently, Article 71(1)(c) of the Union Customs
Code would only need to be checked for parts of the royalty
that do not concern a production factor (e.g. royalties for
using trade mark rights, distribution know-how, utilization
knowhow, maintenance and repair know-how, etc.).

If a tangible good is imported into the customs territory of
the European Union, and there is a separate price paid by
the buyer to acquire the software installed on the imported
good, this does in my view not seem to fall under the scope
of the concept of ‘royalties and license fees’ within the
meaning of Article 71(1)(c) UCC. Moreover, the
Advocate-General considered in the previously discussed
Compaq-case, that an operating system pre-installed on a
portable computer by the manufacturer, constitute an assist
that falls in the category of ‘materials, components, parts
and similar items incorporated in the imported goods’
within the meaning of Article 71(1)(b)(i) UCC.28

4.3 Distinction Between Various Assist
Categories

4.3.1 Introduction

Despite the fact that the A-G in the Compaq-case con-
sidered that software can be regarded as an intangible
good that falls under the first category of assists, the
ECJ did not indicate under which category software
should fall and only held that software can be regarded
as dutiable assist if the conditions provided in Article
71(1)(b) UCC are satisfied (see section 4.2.1). That
raises the question under which assist category(y)(ies)
the value of software can/should fall. For answering that
question, valuable guidance is given by the Customs
Expert Group, Valuation section (CEG VAL) of the
European Commission in Conclusion No. 2629 and
additionally there is the recent BMW Bayerische
Motorenwerke AG-case.30 Both shed light on the

Notes
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94.
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Court did not reveal whether the software should fall under the scope of the first or fourth category of dutiable assist. Since assists that fall under the fourth category and are
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necessary to make a distinction between the first or fourth category of assists.

29 The Customs Expert Group (Valuation section) of the European Commission in: Conclusion No 26: Software and related technology: treatment under Art. 71 (1)(b) Union
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30 ECJ 10 Sept. 2020, C-509/19 (BMW Bayerische Motorenwerke AG), ECLI:EU:C:2020:694.
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treatment of software under Article 71(1)(b) UCC and
will be discussed in the following.

4.3.2 Conclusion No. 26

The CEG VAL is very clear on whether software can
constitute a dutiable assist: ‘software/technology represents
without doubt an intangible assist which must be taken into
account if the goods are to be valued under the transaction value
method’. With regard to the question whether software
used in the production of imported goods should fall
under the first or fourth category assist, the CEG VAL
refers to the conclusion of A-G Stix-Hackl in the Compaq-
case.31 The A-G considered in that case that:

1. ‘Intangible components’ installed in the imported
goods which are not strictly necessary for the pro-
duction of the goods but are a constituent part of
the end product, enhance its capabilities, or even
add a new functionality and thereby contributes
significantly to the value of the imported goods
(Article 71(1)(b)(i) UCC), and

2. ‘Intellectual assists’ (patents, designs, models etc.)
which are necessary for the production process of the
goods (Article 71(1)(b)(iv) UCC).

This definition is in my view useful and is included in full
in Conclusion No. 26.

4.3.3 BMW Bayerische Motorenwerke AG, C-509/19

4.3.3.1 Facts and Circumstances

BWM Bayerische Motorenwerke AG (BMW) imports
control units in the EU. These control units are purchased
from several manufacturers in third countries. BMW pro-
vides these manufacturers with standard software compo-
nents free of charge. This software is developed in the EU
and BMW does not pay license fees for the software. With
regard to the description of the intended use of the soft-
ware, there seems to be a difference between the order for
reference containing the request for a preliminary ruling
and the court decision of the ECJ itself.

According to the referring court, the software is ‘[…]
intended to ensure smooth communication of systems and applica-
tions in a motor vehicle, is required to execute various technical
processes to be carried out by the control unit during vehicle use’.32

The software is installed on the control units, but is,
according to the presented facts, not necessary for the
production of the control units, although in the contracts
between BMW and the third-country manufacturers it is

stated that the manufacturers should perform a function-
ality test prior to the delivery of the control units to
ensure that the control units and the software functions
smoothly. The ECJ presents another perspective on the
facts and summarizes them as follows:

They use it [author: software] to perform a functionality test
prior to the delivery of the control units. The test protocol
documents the fact that the interaction between the control unit
and the software functions smoothly. It also makes it possible
to ascertain whether any errors that have arisen upon delivery
were caused during transport or in the course of implementa-
tion of the software. The entire procedure is the subject of
contracts between BMW and the manufacturers of control
units

In summary, the free of charge provided software seems to
be installed on the control units to enhance its capabilities
based on the order for reference, while based on the descrip-
tion of facts by the ECJ, the software is used to perform a
functionality test which seems to indicate that software is
part of the production process of the control units.

Independently of the intended use of the software, BMW
indicates that the dispute can be resolved relatively simple if
software could be placed under the outward processing proce-
dure, which allows companies to temporarily export Union
goods from the customs territory of the Union in order to use
them in one or more processing operations (processing, mod-
ification, destruction or repair), where after the compensating
products can be brought into free circulation without having
to pay (full) import duties. Whatever may come of this
‘request’ to extent the outward processing relief procedure,
BMW is of the opinion that the value of software should not
be added to the price paid or payable. The customs valuation
rules have been drafted at the time installed software did not
exist (or only to a very limited extent). Therefore, and despite
the Compaq-case, the value of the software should not be added
to the customs value of the imported control units according
to BMW. The German customs authorities took the opposite
position and argued that the software would be a constituent
part of the end product, since it is integrated into it, enhances
its capabilities or even adds a new functionality and thereby
contributes not insignificantly to the value of the imported
product. Its value should therefore be added to the customs
value of the imported control units based on Article 71(1)(b)(i)
UCC (‘Intangible components’).

The referring court – the Finanzgericht
München – stayed the proceedings and asked the ECJ
whether the development costs for the free of charge
provided software by BMW should be added to the
price paid or payable for the imported control units as
assist within the meaning of Article 71(1)(b) UCC.

Notes
31 Conclusion of the A-G Stix-Hackl 26 Jan. 2006, C-306/04 (Compaq Computer International Corporation), ECLI:EU:C:2006:68, para. 52.
32 Request for a preliminary ruling of 4 July 2019, C-509/19 (BMW Bayerische Motorenwerke AG).
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4.3.3.2 Decision of the ECJ

The ECJ considers that while software is not explicitly
listed as goods and services in one of the categories of
assists, intangible assets may be covered by both Article
71(1)(b)(i) and Article 71(1)(b)(iv) UCC. Although the
ECJ was asked whether the software at hand constitute
an assist within the scope of Article 71(1)(b), it continued
by providing guidance on the distinction between intan-
gible assets covered by Article 71(1)(b)(i) respectively
Article 71(1)(b)(iv) UCC. In that respect the ECJ refers
to Conclusion No. 26 (see section 4.3.2) and emphasizes
that although this instrument is not legally binding, it is
an important aid in making the decision whether the
software should fall under the scope of Article 71(1)(b)(i)
or Article 71(1)(b)(iv) UCC. Although the ECJ does not
indicate whether the software provided by BMW to the
manufacturers free of charge should be treated as assist
within the meaning of Article 71(1)(b)(i) (‘Intangible
components’) or Article 71(1)(b)(iv) (‘Intellectual assists’),
the ECJ held that Article 71(1)(b) UCC ‘[…] must be
interpreted as allowing, for the purposes of determining the
customs value of imported goods, the economic value of software
designed in the European Union and made available free of
charge by the buyer to the seller established in a third country
to be added to the transaction value of imported goods’.

4.3.3.3 Evaluation

The conclusion of the ECJ that software can constitute a
dutiable assist, is in my view not surprising because of
the Compaq-case. It is, however, now clear that software

cannot only constitute an assist under Article 71(1)(b)(iv)
UCC, but also under Article 71(1)(b)(i) UCC.
Depending on the intended use of the software as set-
out by the Finanzgericht München, I am inclined to
argue that the software falls under the scope of Article
71(1)(b)(i) UCC, because of the reasons brought forward
by the German customs authorities. If, however, the
intended use of the software only relates to testing the
functionalities of the control units, then it is more likely
that the software falls under the scope of Article 71(1)(b)
(iv) UCC. It is now for the Finanzgericht München to
decide under which category of assist the software should
fall. If the conclusion is that it should fall under the
scope of Article 71(1)(b)(iv) UCC, the value of the soft-
ware should in this case not be added to the price paid or
payable, because it is developed in the EU.

5 CONCLUSION

Although the customs valuation rules date from the
seventies, there are still debates about the customs (valua-
tion) treatment of software, which had been revived in the
EU with the ECJ’s ruling in the BMW-case. In this
increasingly digital age it will come as no surprise if
there will be more court cases on the customs (valuation)
treatment of software in the years to come. These future
proceedings will be interesting to follow, especially in the
light of the previously discussed ongoing debates about
the Moratorium on customs duties on electronic transmis-
sion and the broader discussions on how to tackle tax
challenges raised by digitalization.
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