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The European Commission opposes the formation of “national champions” through mergers of
national companies. But it is also unwilling to promote the creation of “European champions”
that could take on American, Chinese, or Japanese giants. According to European Union (EU)
law, in a bidding war for control over a European company, the origin of the bidder is not
allowed to play any role. This means European companies are for sale to anyone. The possibility
that the EU's economic orientation may not always coincide with Member States' public policy
interests is inherent to this configuration. In recent years the traditional liberal policy on merger
and foreign investments has faced increasing pressure from economic nationalism. Reflecting
this, in a number of Member States, calls against foreign takeovers are louder than ever before
and the pro-competitive logic of deeper market integration is increasingly questioned nowadays.
This trend is linked to a global trend of increased interest in national security. As a result,
Member States may use various domestic instruments to evaluate mergers with and investment
by foreign entities based on a range of non-competition factors as well. However, the autonomous
nature of the EU legal order requires the EU to act independently of the Member States at
times, which creates the possibility that the EU's legal framework may collide with the Member
States' public interests. This raises the question of which actor should decide what public interest
considerations can be exempted legitimately from the internal market with free competition, which
may by itself represent a public interest. Finally, a growing concern is that while the European
economy is considered one of the most open in the world, *158  European companies do not find
the same level of openness in third (non-EU/European Economic Area) countries. As a result,
whether the Member States' currently diverging approaches towards the screening of foreign
direct investments should be improved, better coordinated, or even replaced by a new foreign
direct investment screening mechanism at the EU level remains an open question. In this context,
it is worthwhile noting that in his 2017 State of the Union speech, the Commission's President
Jean-Claude Juncker laid out concrete plans for screening foreign takeovers in the EU. Although
it remains to be seen whether the proposal satisfies all EU and Member State actors, it would
overcome the fact that there is so far neither structured coordination nor cooperation between
Member States and the Commission on these issues.
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*159  I. INTRODUCTION

In general, European Union (EU) policies and laws are directed towards encouraging a business climate

that facilitates mergers and foreign investment. 1  The European Commission (Commission) opposes the

formation of “national champions” 2  through mergers of national companies. 3  However, the Commission
is also unwilling to promote the creation of “European champions” that could take on American, Chinese,

or Japanese giants. Larger size is not considered a prerequisite for economic efficiency. 4  Further, the status
of effective competition in the EU market does not preclude the maximum exploitation of economies of
scale. In a bidding war for control over a European company, the origin of the bidder (EU/European
Economic Area (EEA) or non-EU/EEA) is not allowed to play any role.

The fact that the EU's semi-economic orientation may not always coincide with Member States' public
policy interests inheres to this configuration. For example, in recent years the traditional liberal policy on
merger and foreign investments has faced increasing pressure from economic nationalism. Free trade, free
movement of capital, and, more generally, the “Washington consensus,” do not appear to be the inviolable
dogmas they were before Brexit, the Comprehensive Economic and Trade Agreement (CETA), and the

election of Donald Trump as President of the United States. 5  In Europe, the EU is incontestably losing
power to the Member States. In those Member States, the calls against foreign takeovers are louder than

ever before. 6  In the Netherlands, for example, politicians are fiercely contesting the plans of American

companies to acquire icons such as AkzoNobel and Unilever. 7  The bids of bpost for *160  PostNL 8  and

of Pfizer for AstraZeneca 9  also failed, partly because of national government interventions. 10  General
Electric had to substantially adjust the conditions for the acquisition of Alstom following the intervention
of the French Government, which immediately changed its domestic legislation in response to General

Electric's bid. 11  Germany expressed serious concern regarding Chinese acquisitions in knowledge-intensive
sectors, and the German government has further tightened regulation on foreign investments to restrict
non EU/EEA acquisitions of German undertakings in certain industries, prompted by Chinese attempts to

acquire German companies such as KUKA, Osram, and Aixtron. 12  A wave of economic nationalism (or
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strategic-economic realism) is washing through Europe. Governments are opposing hostile takeovers that

they do not regard as being in the long-term interests of the company involved or of society. 13

The important underlying assumption in such cases is that the nationalities of the main shareholders of
a “national champion” and the location of its headquarters have an important impact on the company's

economic or strategic contribution to the countries in which its activities takes place. 14  As British Prime
Minister Theresa May noted:

Because as we saw when Cadbury's--that great Birmingham company--was bought by Kraft,
or when AstraZeneca was almost sold to Pfizer, transient shareholders-- who are mostly
companies investing other people's money--are not the only people with an interest when firms
are sold or close. Workers have a stake, local communities have a stake, and often the whole
country has a stake. It is hard to think of an industry of greater strategic importance to Britain
than its pharmaceutical industry, and AstraZeneca is one of  *161  the jewels in its crown.
Yet two years ago the Government almost allowed AstraZeneca to be sold to Pfizer, the US
company with a track record of asset stripping and whose self-confessed attraction to the deal
was to avoid tax. A proper industrial strategy wouldn't automatically stop the sale of British
firms to foreign ones, but it should be capable of stepping in to defend a sector that is as

important as pharmaceuticals is to Britain. 15

This trend fits within an international trend that is also apparent in the United States (US) and Australia

(among others) and is linked to an increased international interest in national security. 16  For example,
the United Nations Conference on Trade and Development (UNCTAD) considers that “[n]ational security
considerations are increasingly becoming part of national investment policies and may cover broader
national economic interests. There is a need to balance regulatory space for governments in applying

national security regulations with the interests of investors for transparent and predictable procedures.” 17

This increased interest can arguably be explained by contemporary controversies such as risks pertaining

to cyber security, the safeguarding of vital sectors, 18  and the desire to screen investments by state-owned

companies and (the governance of) sovereign wealth funds established in third countries. 19  The current
geopolitical context raises the question of “whether foreign share ownership may pose a threat to [a Member

State's] (public) interests.” 20

This multiplicity of non-competition factors can make it difficult to establish the precise public interests
for which protection is sought. It further creates doubt as to whether considerations (partially) motivated
by national safety or public order are, in fact, Member State protectionism in disguise. Consider German
Minister of Foreign Affairs and Deputy Chancellor Sigmar Gabriel's backing of a proposal to restrict
foreign takeovers of EU companies if they involve, “key technologies that are of *162  particular

importance for further industrial progress.” 21  Similarly, when three EU Member States asked the
Commission to draft legislation to screen foreign direct investment, they were looking for “additional
protection based on economic criteria taking into account and with reference to the Commission's

expertise.” 22

The autonomous nature of the EU legal order occasionally requires the EU to act independently of the
Member States, which means that the EU's mandate may sometimes collide with the Member States'
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national interests. This raises the question of which actor should decide what public interest considerations
can be legitimately exempted from the internal market with free competition. Of course, an internal market
with free competition could also represent a public interest. A further question concerns the balance between
protecting the internal market with free competition and safeguarding the ability of the Member States and
the EU to regulate and act in the public interest, including in the domain of industrial policy.

This article structures the analysis of these issues as follows: first, this article discusses a variety of national
mechanisms and provides an overview of the EU's approach to, and the legal framework for, mergers and
foreign investment. Second, this article identifies where the EU legal system currently strikes a balance
between potentially competing notions of “public interests” between the EU and its Member States in
the context of free movement of capital and freedom of establishment as well as merger control. In this
second part, the analysis departs from the free movement of capital and the freedom of establishment. A
thorough understanding of the concurrence of these two freedoms is important, especially in the context
of “third-country situations.” Equally important is the relationship with foreign direct investment, which
has become a part of the EU's exclusive competence in common commercial policy following the Treaty
of Lisbon. Next, this article discusses the EU Merger Regulation (EUMR) by beginning with a brief
explanation of the principle of “one stop merger control.” It addresses the substantive law review criterion
of “significant impediment to effective competition” by which the Commission determines whether the
envisaged concentration is compatible with the internal market. Finally, this article analyzes Article 21(4) of
the EUMR. Based on this provision, Member States can act appropriately to protect “legitimate interests”
other than those that the Commission already considers under the EUMR. In this context, this article
discusses how this system of concentration control is substantively worked out based on the free movement
of capital and freedom of establishment under internal market law. Finally, this article evaluates the
consequences of this EU legal framework.

II. NATIONAL MECHANISMS

In addition to using public shareholdings (the French Government provides an example through its use

of the Caisse des Dépôts et Consignations 23  policy to *163  participate in almost every company that it

considers to play a key role in the French economy 24 ), the Member States can also employ various other
(in)direct instruments to assess mergers with and investment by foreign entities (EU/EEA or non-EU/EEA)

based on a range of non-competition factors. 25  As part of their industrial policy, Member States can
issue and/or apply national laws and regulations to “shield” national champions from foreign investment.
They may also attempt to create local advantages under the guise of achieving a sufficiently critical size
to contend with competition in the world market, typically through the creation of national champions,
even if this distorts competition on the EU internal market. Without providing a comprehensive overview

of the Member States and the mechanisms they apply, 26  and without going into the legal admissibility of
these instruments under the domestic laws of the Member States concerned, four broad mechanisms can

be distinguished. 27

The first mechanism is classic “regulation.” Restrictive regulation may involve the application of restrictive
laws and regulations regarding (direct) foreign investments, merger control, company law, sectoral

regulation, and so on. 28  The following can be pointed out by way of illustration.

The French Code monétaire et financier was amended immediately after General Electric's bid for Alstom. 29

In order to protect public order and safety, this code requires prior authorization from the French Minister

of Economic Affairs 30  for any bid to acquire all or part of an undertaking in “strategic” sectors (e.g.
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energy, transport, water, public health, and telecommunications) 31  established in France. This applies
particularly to investors from third countries acquiring more than 33.33 percent of the share capital of such

undertakings. 32

*164  The British Industry Act 1975 confers on the Secretary of State the power to prohibit the passing of
control to persons not resident in the United Kingdom (UK) of “important manufacturing undertakings”
in cases “that change of control would be contrary to the interests of the United Kingdom, or contrary to

the interests of any substantial part of the United Kingdom.” 33  “Important manufacturing undertaking”
is defined in the Industry Act as “an undertaking which, in so far as it is carried on in the United Kingdom,
is wholly or mainly engaged in manufacturing industry and appears to the Secretary of State to be of special

importance to the United Kingdom or to any substantial part of the United Kingdom.” 34

The German Foreign Economic Regulation (Auβenwirtschaftsverordnung) authorizes the
Bundesministerium für Wirtschaft und Energie to review the acquisition of a shareholding through which
25 percent or more of the voting rights in a German company are acquired by investors from third
countries, based on the interests of public order and national security. This is irrespective of the

sector and can be conducted up to three months after the acquisition. 35  In July 2017 an amendment
to the Auβenwirtschaftsverordnung entered into force which specified “critical industries” (Kritische
Infrastrukturen), and, inter alia, introduced obligations to notify the authorities and extended applicable

review periods. 36

The British merger control system's Enterprise Act 2002 makes possible intervention in (envisaged) mergers,
based on considerations such as national security, media public interest, and stability of the British financial

system. 37  These powers permit the government to prohibit or to authorize the concentration on public

interest grounds. 38

Under the Dutch Competition Law Act (Mededingingswet), after the Authority for Consumers and Markets
has refused to grant authorization to establish a merger, the Minister of Economic Affairs can nevertheless
grant this authorization if he believes it is necessitated by “serious public interest reasons” (gewichtige

redenen van algemeen belang) that outweigh the anticipated distortion of competition. 39  The Act does
not specify the “public interest” on which the decision of the Minister must be based. In practice,
however, it may involve both economic and non-economic considerations, as explained in the Explanatory

Memorandum. 40

The Dutch Financial Supervision Act (Wet op het financieel toezicht) is sectoral legislation that requires the
central bank of the Netherlands (De Nederlandsche Bank) to hold a share or controlling interest of 10 percent
or more in a bank, manager of an institution for collective investment in securities, investment company, and

so on, that *165  is established in the Netherlands. 41  The European Central Bank's approval is required
in the event of an interest in a bank. The purchaser receives this approval if the assessment criteria, such as

reliability, suitability, financial soundness, and compliance with prudential rules, are satisfied. 42

The second mechanism concerns laws and regulations that enable Member States to retain some form of
government control over fully or partially privatized “strategic undertakings.” A familiar anti-takeover

measure is a national scheme where, in a privatization process, 43  the state is allocated shares in the company

to which special rights are attached (so-called “golden shares”). 44
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Thirdly, Member States may, to protect their public interests, indirectly limit foreign investment by allowing

restrictions in a company's articles of association or through private law constructions. 45  Undertakings

may endeavor to protect themselves from the risks associated with share ownership. 46  Without seeking
comprehensiveness and without addressing their legal admissibility under national and/or EU law, the
following instruments can be used in this connection: preference shares and priority shares with special

controlling rights; 47  arrangements in shareholder agreements; constructions to limit voting rights, such
as special quorum and majority requirements *166  in a company's articles of association, or shares with
double voting rights to reward loyal shareholders; “poison pills” (also indicated as specific anti-takeover
constructions) that are implemented only at the moment a party actually commences a hostile takeover
attempt and are designed to dilute this party's dominant position; and, in the Netherlands, depositary
receipts for the shares of which the investors are the beneficial owner, while legal title is held by a Dutch
foundation (Stichting administratiekantoor). In the latter case, the trust office foundation will in principle
exercise the voting right attached to the shares only in the event of a hostile public bid.

However, the more fundamental question is whether the company itself should be responsible for

safeguarding public policy in the first place. 48  Depending on the specific circumstances of the case, it
would mean that the target company should include general economic considerations in its assessment of
a potential public bid. From this perspective, the target company would be expected, in the context of a
public bid, to take its role and function in the region in which it operates and its role in the national and
European economy into account.

Fourthly, Member States can have considerable de facto impact on the time schedule, structure, terms and
conditions, and even the ultimate success of a transaction in various other ways. In legal terms, the tactics
that could be used in this respect, such as looking for another (national or European) candidate, a “white
knight” who is prepared to make a more interesting offer, applying political pressure, putting the deal on
the public agenda, making promises, issuing warnings, and so on, can be slightly elusive.

III. EU POLICY AND LAWS

In general, EU policies and laws focus on encouraging a business climate for merger and foreign

investment. 49  As the relevant provisions in the Treaty on the Functioning of the European Union (TFEU)
already envisage, the EU's economic policy and trade policy aim to provide an open market economy with

free competition, which denotes low external and internal barriers 50  and shows that the EU Treaties are

not neutral in terms of national economic policy. 51

International trade law rules as well as primary EU law allow Member States to restrict foreign investments

that threaten public security and public order. 52  At the same time, the current EU “level playing field”
should be safeguarded against national policies that are aimed at shielding national markets from foreign

(EU/EEA or non-EU/EEA) competitors. 53  In its communication “Towards a Comprehensive European
International Investment Policy,” the Commission asserts that “openness to *167  investment should
continue to serve as a touchstone to set our policies. The EU will continue to be an open investment
environment, welcoming foreign investors and their contribution to the European economy and society

at large.” 54  As set out in the Europe 2020 Strategy, this openness aims to contribute to the objectives of

“smart, sustainable and inclusive growth.” 55
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There is currently no institution or standing EU committee that specifically enables the EU to generally
scrutinize the security aspects of incoming foreign investment because there is no EU-wide screening

legislation in place. 56  This absence, combined with the EU's current fragmented system of national
security review, can be contrasted to the Committee on Foreign Investment in the US, generally known as
CFIUS. CFIUS operates on a broad security concept that is not limited to the national defense sector but

encompasses a variable number of sensitive sectors, such as critical *168  infrastructure and technologies. 57

Australia's “national interest test” 58  and Canada's “net benefit test” 59  go even further. 60

This EU economic policy and trade policy based on low external and internal barriers is combined with

efforts to establish worldwide control of restrictive practices. 61  To liberalize the rules on foreign investment
outside the EU, the EU is, inter alia, negotiating investment rules in the context of a range of free trade

agreements, including investment chapters and stand-alone investment agreements with third countries. 62

Typical national BITs contain only the treatment of investors “post-entry” or “post-admission”; however,

this liberalization covers investment market access as well. 63  The EU participates actively in coordinated
worldwide efforts (e.g., by the Organisation for Economic Co-operation and Development (OECD),
UNCTAD, World Trade Organization (WTO), Group of Eight (G8), or International Monetary Fund

(IMF)) to abolish restrictions on international trade and foreign direct investment. 64

In addition to the title on industry in the TFEU, the EU's industrial policy is to create a framework

that encourages the industry's competitiveness 65  or at least a *169  “system of open and competitive

markets.” 66  To this end, the EU's actions must focus primarily on remedying a lack of open and competing
markets and insufficient competitiveness of European companies. Thus, at least from a legal perspective,
there seems to be hardly any leeway for the protection of less competitive undertakings (such as national

champions) at the expense of competition. 67  This is reflected in the Commission's recent industrial policy

initiatives. 68

The EU establishes an internal market. 69  This internal market comprises an area without internal frontiers

in which the free movement of goods, persons, services, and capital is guaranteed, at least in principle. 70

With a few exceptions, 71  including a so-called “standstill clause,” 72  the free movement of capital also

applies to third countries. 73  It has been asserted that “[t]his extension of the rights of free movement
of capital to third countries not only goes beyond the other fundamental freedoms in the Treaty--free
movement of goods, people and services--but also goes beyond any comparable foreign investment law or

constitutional provision in any other jurisdiction in the world.” 74  However, some trade-restrictive measures
are admissible if they fulfill certain mandatory requirements, which are typically based on non-economic
factors.

In the context of merger control, larger size is not considered a prerequisite for economic efficiency. Further,
the maintenance of effective competition in the EU market is not considered to preclude the maximum
exploitation of economies of scale. Commission Margrethe Vestager has indicated that “[r]ather than
defending national champions, merger control promotes a competitive environment in which Europe's firms

can become world leaders.” 75  This explains why the EUMR--on which basis the Commission is competent
to assess mergers with a Union dimension--hardly accommodates the protection of non-competition
considerations. The Commission *170  can only review concentrations based on considerations involving
the protection of “effective competition” in the internal market as a whole or in a substantial part of it,

particularly in cases involving the creation or strengthening of a dominant market position. 76
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Accordingly, the Commission cannot prohibit a pro-competitive concentration that raises industrial policy
concerns such as expected cuts in research, development, and innovation (RDI) activities taking place within
the territory of a Member State, the loss of assets that are considered strategically important from a national
or European perspective, or the creation of an undertaking by non-EU firms that would likely outcompete

its European competitors. 77  Conversely, the Commission cannot clear an anticompetitive concentration

merely based on arguments that the concentration would strengthen a country's industrial foundation. 78

For example, the assertion that external growth helps firms to become competitive is not a valid basis
for clearing an anticompetitive concentration. The Commission performs its conformity assessments in a
factual and rational manner, even in the event of considerable pressure from relevant stakeholders. Further,

the EUMR does not stipulate any reciprocity requirement. 79

Notwithstanding the above, the EU does provide some protection against foreign investment in several

strategic sectors, including energy, 80  aviation, 81  and finance. 82  First, Directives 2009/72/EC and 2009/73/
EC are both part of the “Third Energy Package,” which serves to separate supply and production services
on the one hand *171  from network activities on the other. These two directives contain the so-called
“Gazprom clause.” This clause requires, in particular, “an assessment of the independence of network
operation, the level of the Union's and individual Member States' dependence on energy supply from third
countries, and the treatment of both domestic and foreign trade and investment in energy in a particular

third country.” 83  Article 11 in both directives on “Certification in Relation to Third Countries” provides
a certification procedure for situations in which entities from third countries wish to acquire control of a
transmission system or a transmission system operator. These foreign investors can acquire control only
if they satisfy the requirements of effective separation that apply inside the EU, which is an important

obstacle for investors from third countries. 84  In addition, Member States' regulatory authorities are able
to assess whether granting the certification constitutes a threat to the security of the EU's and individual

Member State's energy supply and must request an opinion from the Commission to that effect. 85  Finally,
both directives provide that “[n]othing in this Article shall affect the right of Member States to exercise, in

compliance with [EU] law, national legal controls to protect legitimate public security interests.” 86

Second, Regulation 1008/2008 covers common rules for the operation of air services in the Community.
This regulation stipulates that an undertaking can obtain an operating license from the competent licensing
authority of a Member State only where nationals of any Member State own more than 50 percent of
the undertaking and effectively control it, whether directly or indirectly through one or more intermediate

undertakings, except as provided for in an agreement with a third country to which the EU is a party. 87

Third, Directive 2013/36/EU covers access to the activity of credit institutions and the prudential supervision
of credit institutions and investment firms. This directive provides that the competent authorities must
refuse authorization for a credit institution to commence its activities where the laws, regulations, or
administrative provisions of a third country governing one or more natural or legal persons with which the
credit institution has close links, or difficulties involved in the enforcement of those laws, regulations, or

administrative provisions, would prevent the effective exercise of their supervisory functions. 88  Moreover,
when commencing or continuing to carry out their business, Member States must not apply to branches of
credit institutions that have their head office in a third country, as this results in more favorable treatment

than that accorded to branches of credit institutions that have their head office in the EU. 89
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Like national law, secondary law (consisting of regulations, directives, and decisions) must in principle be
compatible with primary law, i.e., the EU Treaties. However, the assessment of the validity of secondary
law, which applies a presumption of conformity, seems to be colored by “the specific features and *172

objectives of European Union law.” 90  In the case of Germany v. Parliament and Council, 91  the CJEU held
that the objective of combating market disturbance could justify a restriction on freedom of establishment

deriving from the directive on deposit-guarantee schemes. 92  In Essent and Others, Advocate General (AG)
Jääskinen considered that “[s]uch an objective would doubtless not have been held to justify a similar

national measure which would have been adjudged to be purely economic in nature.” 93

Finally, concerns regarding foreign direct investment in the EU are on the rise--fueled in particular by a

comparatively large increase of Chinese foreign direct investment into the EU. 94  In recent years, a series
of takeovers of European companies involved foreign investors with allegedly strong ties to their home

governments. 95  The takeovers strategically focused on the purchase of European companies that develop
technologies or maintain infrastructures that are considered essential to perform critical functions in society

and the economy. 96  One perceived risk is that such investments could have a negative effect on security

and public order in the Union or its Member States. 97

While the European economy has an open investment environment and welcomes foreign direct investment,

European companies do not find a reciprocal openness in all third countries. 98  When such non-EU/EEA
countries impose restrictions on foreign direct investment by European companies or only allow such
investment under certain discriminatory conditions while at the same time acquiring European companies,

there is no level playing field. 99  The playing field is even more uneven if such investment is subsidized

by state bodies. 100  In addition to lost opportunities for European companies in a significant part of the
world, one important issue is whether foreign ownership and control of productive assets in the EU poses
a risk to national and/or EU security, inter alia, because these acquisitions are part of other countries'

strategic *173  industrial policies. 101  Current trends reveal a strong probability of substantial increases
in investment touching upon so-called “strategic” or “sensitive” sectors within the EU Member States in

upcoming years. 102

As a result, certain Member States are increasingly asserting that existing national mechanisms are
unsuitable for dealing with alleged unfair competition from third countries that could potentially harm
the EU's industry-based, long-term global competitiveness in strategic sectors, and hence the EU's future

economic prosperity. 103  This has led to a debate about whether the current patchwork of mechanisms
for screening foreign direct investment at the national level and the current scrutiny of mergers and
foreign investment under EU merger control rules are suitable regulatory tools for tackling the perceived

challenges. 104  The debate has generated questions regarding whether the Member States' diverging
approaches should be upgraded, better coordinated, or even replaced by a new consistent foreign direct

investment screening mechanism at the EU level. 105  So far, there is neither a structured coordination nor

cooperation between Member States and the Commission on these issues. 106  Action in this field might

prevent foreign direct investment from being treated differently among the Member States. 107  As has been
correctly pointed out:

FDI may ... be treated differently among the Member States. An investment in one country
may therefore be blocked for national security reasons, but allowed in another due to the
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lack of legislation. Establishing common EU principles and definitions, scope and minimum

requirements may thus be in the Union's interest. 108

In February 2017, the French, German, and Italian economic ministers sent a common letter to EU

Commissioner for Trade, Cecilia Malmström. 109  Since many EU Member States already have foreign
direct investment screening in place, the economic ministers took the position that additional EU-wide
protection based on *174  economic criteria was needed, taking into account and referring to the

Commission's expertise. 110  Subsequently, a similar proposal for an EU act on the screening of foreign

investment in strategic sectors was made by the European Parliament in March 2017. 111  In its Reflection
Paper on “Harnessing Globalisation” issued in May 2017, the Commission confirmed that “openness to
foreign investment remains a key principle for the EU and a major source of growth,” but at the same
time recognized concerns about foreign investors, notably state-owned enterprises, taking over European

companies with key technologies for strategic reasons. 112  The paper continued by pointing out that
EU investors often do not enjoy the same rights to invest in the country from which the investment

originates. 113  The Commission confirmed that “these concerns need careful analysis and appropriate

action.” 114

Recently, in his State of the Union 2017 speech, President of the Commission Jean-Claude Juncker
proposed a new EU framework for the screening of foreign direct investment in the EU on grounds

of public order and security, 115  backed up by a concrete proposal for a regulation establishing such a

framework. 116  Interestingly, the proposal does not simply aim for the introduction of EU-wide foreign
investment screening legislation; instead, the objective of the draft regulation is to “establish a framework
for the Member States, and in certain cases the Commission, to screen foreign direct investments in the
European Union, while allowing Member States to take into account their individual situations and national

circumstances.” 117  This proposal will be discussed more fully in the concluding remarks of this article.

IV. FREE MOVEMENT OF CAPITAL AND FREEDOM OF ESTABLISHMENT

This section discusses the extent to which the Member States' discretion to indemnify, inter alia, national or
European champions against the international market for mergers and foreign investment is curtailed by

internal market forces. In this regard, the Treaty provisions dealing with the free movement of capital 118

and freedom of establishment 119  are most relevant. A proper understanding of the concurrence between
these two freedoms is important, especially in the context of third-country situations.

*175  A. Starting point

The internal market is built on four fundamental freedoms: namely, the free movement of goods, persons,

services, and capital. 120  These freedoms are directly related to the basic principles of equal treatment

and non-discrimination. 121  All measures taken by Member States must comply with these fundamental
freedoms and the basic principles of EU law. National laws and regulations that impede the acquisition of
shareholdings and limit the full exercise of the attached voting rights pertain primarily to the free movement

of capital. 122
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Interestingly, Article 63 TFEU on the free movement of capital abolishes not only all restrictions on capital

and payments between Member States but also those between Member States and third countries. 123  In
that respect, and with regard to movements of capital between Member States and non-Member States,
the CJEU has held that “Article 63(1) TFEU lays down a clear and unconditional prohibition for which
no implementing measure is needed and which confers rights on individuals which they can rely on before

the courts.” 124  That provision, read in conjunction with Articles 64 and 65 TFEU on exceptions and
justified restrictions, may therefore be relied on before national courts and may render national rules that

are inconsistent with it inapplicable, irrespective of the category of capital movement in question. 125  Thus,
subject to the exceptions in Articles 64 and 65 TFEU, Article 63(1) TFEU achieves the full liberalization of
capital movements between the EU and third countries and there is no need to enact secondary legislation.

Given that the TFEU does not define “movement of capital,” the CJEU has acknowledged that the

nomenclature included in Annex 1 to Directive 88/361 126  has indicative value. 127  The CJEU found that
the movement of capital:

*176  include[s], in particular, ‘direct’ investments, that is to say, investments in the form of
participation in an undertaking through the holding of shares which confers the possibility of
effectively participating in its management and control, and ‘portfolio’ investments, that is to
say, investments in the form of the acquisition of shares on the capital market solely with the
intention of making a financial investment without any intention to influence the management

and control of the undertaking. 128

However, the acquisition of a majority stake in a domestic undertaking by an investor from another Member

State should not be qualified only as a form of movement of capital. 129  It is also a transaction that falls

under the provisions on the freedom of establishment. 130  By participating directly in the share capital
of an undertaking, especially where the acquisition of shares can be used to exercise marked influence

on the resolutions and activities of a company, 131  the purchaser “establishes” himself in the place of the

undertaking whose shares he buys. 132

B. Restrictions

Regarding the restrictions on the movement of capital, Article 63(1) TFEU prohibits “all restrictions on the

movement of capital between Member States and between Member States and third countries.” 133  In line
with this, the CJEU specified in respect of direct and indirect investments that:

[c]oncerning those two forms of investment ... national measures must be regarded as
‘impediments' for the purposes of Article 63(1) TFEU if they are liable to prevent or limit
the acquisition of shares  *177  in the undertakings concerned or to deter investors of other

Member States from investing in their capital. 134

The prohibition goes beyond the mere elimination of unequal treatment based on the nationality of

operators on the capital markets. 135  It means that, in principle, national provisions that apply without
distinction to both residents and non-residents but stipulate conditions for access to the market (e.g. the
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obligation in Commission v. Portugal to obtain prior authorization from the government for the acquisition
of a holding in certain Portuguese undertakings in excess of a specified level) constitute an inadmissible

restriction. 136  It should be noted that Article 63 TFEU does not distinguish between public undertakings

and private undertakings. 137

Restrictions on the freedom of establishment are also broadly interpreted. It is established case law that all
measures that prohibit or impede the use of this freedom or render it less attractive qualify as restrictions

on it. 138  However, the freedom of establishment does not apply in third-country situations. This broad
interpretation of “restrictions” means that, in principle, most national mechanisms to evaluate and, if

desired, impede cross-border mergers and investment 139  infringe the free movement of capital and/or

freedom of establishment provisions. 140  In Église de scientologie, the CJEU found that a French provision
that subjected to prior authorization a direct foreign investment that could represent a threat to public
policy, public health, or public security, without any more detailed definition, meant the entities concerned
were unable to ascertain the specific circumstances in which prior authorization was required, constituting a

restriction of the movement of capital. 141  In Commission v. Spain, the CJEU considered national statutory
provisions that made the acquisition of holdings totaling more than 10 percent in undertakings that conduct
regulated activities in the energy sector dependent on prior consent to protect the security of the *178

energy supply. 142  The CJEU found that these provisions infringed the free movement of capital and

freedom of establishment. 143  In Commission v. Greece, the CJEU held that a statutory system infringed
the freedom of establishment when it required prior authorization for the acquisition of voting rights
that represented more than 20 percent of the authorized share capital of “certain strategic public limited
companies” that have or have had a monopoly position and a system of subsequent control for specific
decisions by these companies, in which the evaluation was, inter alia, based on solvency, information
regarding investment strategies, the preservation of jobs, and the structure of their authorized share capital

(in particular, the holding of funds that were established outside the EU). 144

The same is true for the golden-shares case law concerning special rights in shares granted to the State, which
prevents shareholders from participating equally in the management of, and control over, an undertaking

in proportion to the value of his shares. 145  Since 2002, the CJEU has expressed its opinion regarding the
admissibility of golden shares in a series of judgments. The starting point was infringement proceedings

against Portugal, 146  France, 147  andBelgium. 148  These three cases involved golden shares with a clear
public law foundation. The issue in each case was the question regarding the extent to which it is admissible
under EU law for national law  *179  to grant competences to government bodies to exercise influence on
privatized undertakings that, according to Member States, have strategic value.

The ruling in Commission v. France involved a decree to initiate a special share for the French Government in
the Société nationale Elf-Aquitaine. Each holding of shares or voting rights that exceeded certain limits (i.e.
one-tenth, one-fifth, or one-third of the capital) required prior ministerial approval. In addition, the decree
provided a right of objection to the transfer or use as security of the majority participation in the share capital

of four subsidiaries. 149  Commission v. Belgium involved two royal decrees to introduce special shares for the
Belgian State in Nationale Maatschappij der Pijpleidingen and in Distrigas. In both instances, the Member
State was granted a right of objection to every transfer, use as security, or change in the intended destination
of the undertaking. In addition, the competent minister could appoint two non-voting representatives of the
Federal Government to the company's Board of Directors, which in addition could apply to the minister for
the annulment of any decision of the board that they regarded as contrary to the country's energy supply

guidelines. 150  The issue in Commission v. Portugal concerned a statutory regime that on the one hand
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limited access of foreign entities, including EU residents, to 25 percent of the share capital of undertakings
that were being reprivatized and, on the other, subjected the acquisition of a shareholding constituting more

than 10 percent of the voting rights to prior ministerial authorization. 151

The CJEU ruled in these cases that golden shares resulted in an a priori impermissible restriction of the
free movement of capital and freedom of establishment, and required a proper justification. Subsequently,
the lines set out in the above cases have been confirmed and particularized in a series of rulings regarding

golden shares. 152  To be clear, the case law of the CJEU does not exclude any kind of State participation,
but only intervention that entails:

discrimination which, in respect of the exercise of a transnational activity, imposes additional
costs or hinders access to the national market for investors established in other Member States
either because it has the effect of protecting the position of certain *180  economic operators
already established in the market or because it makes intra-Community trade more difficult

than internal trade. 153

Below, only the ruling in Commission v. United Kingdom 154  is discussed. This is because this was the first
case that raised the defense that the Member State in question did not act in its capacity as a government

but operated purely within the boundaries of private law. 155  According to the articles of association of the
British Airports Authority (BAA), the holder of the “One Pound Special Share,” which had been granted to

the Secretary of State for Transport upon BAA's privatization, 156  had to grant prior approval in the event

of a number of important resolutions. 157  In addition, the articles of association contained a provision by
virtue of which third parties could not acquire a share package that carried the right to more than 15 percent

of the voting rights in the general meeting of the company. 158

The Commission alleged a violation of the free movement of capital and freedom of establishment. 159

The UK defended itself by arguing that under national company law, the special share in question was

permitted. 160  Based on this law, different classes of shares could exist and the rights attached to these shares
could differ, both in relation to sharing in the company's profits and to its management. The UK therefore
stressed that BAA's articles of association did not constitute national legislation and could not be equated to

it; thus, the measures in question did not require any justification. 161  It further asserted that in the absence
of the harmonization of national company law rules, EU law could not impose on a share-issuing company
the obligation to place control of the share-issuing company on the market or to attach to its shares the

whole range of rights that all actual and potential investors might wish to see attached to them. 162

Nevertheless, the CJEU ruled that the provision entailed a restriction of the free movement of capital and,

consequently, the freedom of establishment. 163  In this regard, the CJEU found that “[t]he restrictions at

issue do not arise as the result of the normal operation of company law.” 164  By virtue of the Airports Act
1986, BAA's articles of association had to be approved by the Secretary of State. This approval was, in

fact, obtained. 165  In those circumstances, the UK was considered to have acted *181  in this instance in

its capacity as a public authority and therefore its arguments failed. 166

The starting point thus seems to be that a Member State must act in its public law capacity to be “caught” by

the golden share case law. 167  In this context, reference can also be made to Commission v. Netherlands and
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Commission v. Germany. In Commission v. Netherlands, the CJEU held that the introduction of special shares
into the memorandum and articles of association of KPN and TPG was a consequence of “decisions taken

by the Netherlands State in the course of the privatisation of those two companies.” 168  In Commission v.
Germany, the CJEU held that even if, as Germany submitted, the “VW Law” (Gesetz über die Überführung
der Anteilsrechte an der Volkswagenwerk Gesellschaft mit beschränkter Haftung in private Hand) did no more
than reproduce an agreement that should be classified as a private law contract,

[i]t must be stated that the fact that this agreement has become the subject of a Law suffices
for it to be considered as a national measure for the purposes of the free movement of capital.
The exercise of legislative power by the national authorities duly authorised to that end is a
manifestation par excellence of State power. The Court must point out, in addition, that the
provisions of the Law at issue can no longer be amended solely at the will of the parties to the
initial agreement, since any modification requires that a new Law be voted in in accordance

with the constitutional law procedures of the Federal Republic of Germany. 169

The impact of this starting point is mitigated by the fact that the CJEU interprets the public law character
of anti-takeover constructions broadly. This allows it to largely remedy any circumvention of the golden
share case law. However, it remains to be seen whether Member States will nevertheless be able to
indirectly achieve that which the golden share case law prohibits them from doing through restrictions
in the company's articles of association that are permitted under national company law or via numerous

private law constructions, 170  such as by concluding restrictive shareholder agreements. 171  A grant of
purely horizontal direct effect (i.e., applying outside situations where the actions of individuals produce
regulatory effects similar to those resulting from State action) to Articles 49 (freedom of establishment)
and 63 (free movement of capital) TFEU could be interesting in this regard, because golden shares are a
public law form of priority shares, voting restrictions, and other departures from the one-share-one-vote

principle. 172

*182  So far, the CJEU has refused to accord horizontal direct effect to the free movement of capital.

To some extent, this is different for the freedom of establishment. 173  However, the CJEU has not
yet clearly answered the question of whether the Treaty provisions on the freedom of establishment

have a “purely” horizontal direct effect--especially in cases concerning non-discriminatory restrictions. 174

Without horizontal direct effect legal persons cannot rely on the free movement of capital or the freedom
of establishment in national courts against one another. On the other hand, if it were successfully argued
that the articles of association of an undertaking qualify as a “collective scheme” of individuals, producing
regulatory effects similar to those resulting from State action, and that the articles of association are in that
sense similar to the relevant case law on the freedom of establishment, many of the constructions already

briefly mentioned above 175  could be tackled using horizontal direct effect. However, such argumentation is
unlikely to be successful; horizontal effect applies only in the context of well-defined collective rule-making
activity, which is clearly not the case here. Further, imposing an obligation on Member States to address
the limitations in national company law based on horizontal indirect effect (as an expression of the duty of

sincere cooperation) 176  does not seem acceptable given the current state of the law.

To the extent that restrictions on the free movement of capital or freedom of establishment arise from
mechanisms other than “classic” state measures, it could be argued that the golden share case law should
be extrapolated to cover restrictions in purely private law situations as well. In this connection, reference is
made to Commission v. Portugal, in which the CJEU found that:
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*183  [c]onsequently, that right of veto, in so far as it confers on that State an influence on
the management and control of EDP which is not justified by the size of its shareholding in
that company, is liable to discourage operators from other Member States from making direct
investments in EDP since they could not be involved in the management and control of that
company in proportion to the value of their shareholdings ... Similarly, the right of veto at
issue may have a deterrent effect on portfolio investments in EDP in so far as a possible refusal
by the Portuguese State to approve an important decision, proposed by the organs of that
company as being in the company's interests, is in fact liable to depress the value of the shares

of that company and thus reduce the attractiveness of an investment in such shares. 177

It may be inferred from this that the category of measures that can restrict investments is broader
than measures that just benefit the state: each deviation from the “one-share-one-vote” principle, which
differentiates between various types of shares, results in a discrepancy between risk and control. The CJEU
assumes that every management structure that provides for influence and representation by stakeholders
other than shareholders could push down the market value of the shares and possibly impede cross-border

investments. 178

Arguably, the approach of AG Poiares Maduro in Commission v. Netherlands, which has not been explicitly

acknowledged by the CJEU, 179  offers a solution in this regard. According to this approach, Member States
are subject to the rules governing free movement not on account of their functional capacity as a public

authority but on account of their organic capacity as signatories of the Treaty. 180  Similarly, AG Mengozzi
found in this connection that:

[t]o accept the opposite argument would enable the Member States to escape the application
of the provisions of Article 56 EC on the sole ground that it was not the ‘legislator State’ which
created the privileged shares but the ‘shareholder State,’ following an authorization granted

by the ‘legislator State.’ 181

*184  In line with the rationale underlying the golden share case law, AG Poiares Maduro's approach could
prevent authorities, during the privatization of a national company, from trying to retain some form of
government control to the detriment of other investors, bypassing the complicated and politically sensitive

issue of horizontal (in)direct effect. 182  A parallel can be drawn here with public procurement regulation. If
public contracts are awarded by or on behalf of the Member States' authorities, the TFEU must be complied
with, in particular the free movement of goods, freedom of establishment, and freedom to provide services,
as well as the general principles derived from the EU Treaties, such as equal treatment, non-discrimination,
mutual recognition, proportionality, and transparency. This fact is reflected in the EU's public procurement

rules. 183  Conversely, in principle, if a private party awards a contract, such requirements do not apply.
Thus, based on EU law, different rules may apply to public authorities than to private parties, even if they
perform the same factual or private law acts.

Finally, the route of indirectly limiting foreign investment by allowing restrictions in a company's articles of
association or through private law constructions would generally seem consistent with EU internal market
law and competition law. Or at least, these constructions can be made consistent with EU law. A protective
construction in this category, such as shares with double voting rights, is generally non-specific. The
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acquisition of extra voting rights by stable shareholders also normalizes the power relationships outside a
concrete takeover attempt and arises from a normal application of company law. It would enable companies,
not the government, to create a protective construction, although the boundaries become blurred in the case
of state-controlled companies. Such a system distinguishes itself with both previous factors from golden
shares, which involves the allocation of shares with special rights in strategic companies or sectors to the
State. As set out above, these golden shares rarely stand the test of European law on free movement of
capital and freedom of establishment.

C. Justification grounds

As soon as a national measure constitutes an in-principle prohibited restriction, the burden of proof shifts

to the Member State and it must identify the specific public interest considered legitimate under EU law. 184

Moreover, in the framework of a proportionality test, and provided there are no harmonization measures
that prescribe the measures required to protect these interests, the Member State must demonstrate *185
that the measure in question is suitable for realizing the pursued public interest and does not go any further

than necessary to reach that objective. 185

With regard to the public interests considered legitimate under EU law, it is established case law that that
the free movement of capital and freedom of establishment may be limited by national measures only
if they are justified by the reasons mentioned in Article 65 TFEU (prudential supervision of financial

institutions, public order, and public security) 186  and/or Article 52 TFEU (public order, public security,
and public health) or, in cases of non-discriminatory/restrictive measures, by overriding reasons in the public

interest (otherwise known as “mandatory” or “imperative” requirements). 187  The latter category is a non-
exhaustive list of good reasons that a Member State can invoke to justify restrictions to free movement,
but only where those restrictions are indirectly discriminatory or hinder market access. Justifications for
restricting the fundamental freedoms thus offer limited protection for the sovereignty of the various Member
States by allowing these States to take certain restrictive measures that do not go beyond the limits of EU
scrutiny.

It follows from the Commission's communication from 1997 188  and the golden share case law that:

certain concerns may justify the retention by Member States of a degree of influence within
undertakings that were initially public and subsequently privatised, where those undertakings
are active in fields involving the provision of services in the public interest or strategic

services. 189

*186  However, it is established case law that this influence must be strictly limited to guaranteeing

fundamental public interest obligations. 190  Thus, the Treaty exceptions are narrowly interpreted so that
their content cannot be determined unilaterally by the Member States and without the control of the EU

institutions. 191  In addition, the category of overriding general interest reasons is not limited but is strictly

interpreted. 192

One important notion from an industrial policy perspective is that a justification derived from a

Member State's general financial interest is not accepted. 193  To prevent *187  this principle from being
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circumvented, reasons may not be detached from their actual function to be relied on for purely economic

ends. 194

However, as Campus Oil 195  makes clear, occasionally certain economic interests may be interwoven with

the underlying non-economic concern. Moreover, as illustrated by Essent and Others, 196  the CJEU has
accepted that national legislation may constitute a justified restriction of a fundamental freedom when it is

dictated by reasons of an economic nature in the pursuit of an objective in the public interest. 197  However,

the distinction between purely economic reasons and reasons of public interest is not always evident. 198

The application by the CJEU of the distinction and its operation appear to be influenced by general policy
considerations, in particular those underlying subsequent EU legislation, going beyond the facts of the

specific case at stake. 199

The above does not negate the fact that the justification grounds give Member States the right to

prohibit foreign investments that threaten public security and public order. 200  To that effect it has been
held that, “[t]oday, nearly half of the Member States have screening mechanisms in place, whereas the
remaining Member States do not have such mechanisms. Moreover, the existing screening mechanisms

are characterized by differences in scope and procedure.” 201  However, Member States cannot unilaterally
determine the scope of public security without any control by the EU institutions. They may rely on the
public security exception only in the presence of a genuine and sufficiently serious threat to a fundamental

interest of society. 202  While there is no systematic centralized foreign direct investment screening on
security grounds or more generally at the EU level, this has enabled almost half of EU Member States to

operate national security reviews. 203  Of course, once again, this exception may not be applied for purely

economic ends. 204

D. Concurrence

As indicated above, the provisions on free movement of capital and freedom of establishment cannot
be viewed separately. As the CJEU already acknowledged in Casati, the free movement of capital is “in
practice, a precondition for the effective exercise of other freedoms guaranteed by the Treaty, in particular

the right of *188  establishment.” 205  This raises the question whether the Treaty provisions dealing with

the freedom of establishment and the free movement of capital apply simultaneously 206  or whether, in

certain situations, one of the two freedoms should be selected to the exclusion of the other one. 207

Although the distinction bears little importance to the substance of the analysis under the respective regimes,
the answer to this question is especially relevant in third-country situations if it is borne in mind that the
provisions on free movement of capital apply not only between the Member States but also between the
Member States and third countries. It follows from this that “even if a measure such as a power of veto
in the decision to dissolve a company in a strategic sector were found to be incompatible with [Article 49

TFEU], it would still be effective as against shareholders of nonmember countries.” 208  Negatively framed,
the CJEU has held that:

It must also be borne in mind that, since the Treaty does not extend freedom of establishment to
non-member States, it is important to ensure that the interpretation of Article 63(1) TFEU as
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regards relations with those states does not enable economic operators who do not fall within

the territorial scope of freedom of establishment to profit from that freedom. 209

Within the current case law, it seems that in answering the question of whether a national statutory
regulation falls under one or both of the freedoms, “the purpose of the legislation” should be taken into

account. 210

According to the CJEU, national laws and regulations which only apply to shareholdings in which a definite

influence can be exercised on a company's *189  resolutions, 211  are in principle exclusively based on the

freedom of establishment. 212  This is notwithstanding the fact that capital flows are involved that fall

under the free movement of capital. 213  In the reverse situation, the CJEU has decided that, with few

exceptions: 214

[n]ational legislation not intended to apply only to those shareholdings which enable the holder
to exert a definite influence on a company's decisions and to determine its activities but which
applies irrespective of the size of the holding which the shareholder has in a company may fall

within the scope of both Article [49 TFEU] and Article [63 TFEU]. 215

*190  Finally, national measures that are not justified by the size of the relevant holding, such as veto
rights, and that discourage operators from other Member States from making direct investments in the

share capital of the company, are examined based on the free movement of capital. 216

The legal vacuum that may arise as a result offers possibilities from an interventionistic industrial policy
perspective vis-à-vis third countries. The reason for this vacuum might be sought in the protectionist

domain. 217  Such a result appears to be in breach of the literal wording and meaning of the TFEU. Article
63(1) TFEU explicitly provides for the unilateral liberalization erga omnes of the movement of capital

without any reservations regarding categories of capital movements. 218

Arguably, a more logical legal approach would be to use the two freedoms side by side. This approach
would be in line with EU's economic policy and common commercial policy, which generally attempt to

provide an open market economy with free competition. 219  The number of shares acquired is irrelevant
for the application of the freedom of capital. The provisions regarding the movement of capital also protect
the acquisition or ownership of all shares in a company, as exemplified above. However, if the interest in a
company is so great that the investor can exercise decisive *191  influence on the undertaking's resolutions,

the freedom of establishment starts to play a role in addition to the free movement of capital. 220

E. Interpretation of free movement of capital in third-country situations

To the extent that the application of national laws and regulations fall under the free movement of capital,

it remains to be seen whether this freedom is interpreted in the same way in third-country situations. 221

From the scant case law of the CJEU, it appears that in view of the different legal framework that would
apply in the relations between Member States and between Member States and third countries, restriction
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of the free movement of capital in a third-country situation might be acceptable where this would not be

the case in an intra-EU situation. 222  This appears to follow from the rulings in Skatteverket v. A, 223  Test

Claimants in the FII Group Litigation, 224  and KBC Bank en Beleggen, Risicokapitaal, Beheer. 225

However, the precise criteria for determining the similarity of third country and intra-EU legal contexts
are largely unknown. If it is true that the legal review is different in third-country situations, this different
treatment would breach Article 63 TFEU. Arguably, however, this is not yet unambiguously demonstrated

by the above rulings. 226  Both the EU and non-EU movements formulate the principle of the free movement

of capital in exactly the same words. 227  In addition, the EU legislator explicitly provided for various

exceptions that apply in particular to this freedom of movement with third countries. 228  The apparent need
to depart from the normally prevailing regime in which the free movement of capital is fully liberalized even
with respect to third countries follows from this.

*192  V. FOREIGN DIRECT INVESTMENTS AFTER LISBON

From the preceding conclusions, it follows that in third-country situations, Member States arguably still
enjoy some regulatory freedom regarding the control of incoming foreign investment, in particular if the
national measure in question falls exclusively within the scope of the freedom of establishment provisions.

However, cross-border mergers and acquisitions also pertain to a form of foreign direct investment. 229

These were placed explicitly under the common commercial policy when the Lisbon Treaty took effect. 230

Article 3(1)(e) TFEU states that the EU has exclusive competence in this area. In addition to this
competence, the EU can conclude international treaties regarding direct foreign investments and it can

thereby harmonize EU market access and even regulate the post-investment phase. 231  The question is
whether, and to what extent, the regulatory leeway for Member States to screen incoming investments has

been lost when it transfers to the supranational level. 232

*193  As a preliminary remark, the EU's exclusive competence over foreign direct investment does not
include portfolio investments, that is, holdings of equity, bonds, stocks, or other financial assets that

do not entail managerial control over the company concerned. 233  Nevertheless, the Commission has
consistently taken the view that the EU has exclusive competence to conclude agreements in this field
because international agreements on investment fall within the scope of the provisions contained in the

TFEU relating to the free movement of capital. 234  The EU's competence for portfolio investment stems, in

the Commission's view, from Article 63 TFEU. 235  It reasons that the EU must have exclusive competence
over matters of portfolio investment because the rules in trade agreements in respect of portfolio investment

may affect the common rules on capital movement set down in Article 63 TFEU. 236  Article 3(2) TFEU
provides for an exclusive Union competence whenever rules included in an international agreement “may
affect common rules or alter their scope.” The position of the Commission seems to deviate from that of

the Council, 237  which regards portfolio investment as an area of mixed competence. This would seem to be

the correct view. 238  Regardless of whether Article 3(2) TFEU may apply, competence in respect of the free

movement of capital is shared with the Member States. 239  Hence, Member States would not be precluded
from acting in insurance of portfolio investment.

In its Opinion 2/15, the CJEU provided much-needed clarity regarding the definition of foreign direct

investment. 240  The CJEU first considered that “direct investment” consists of investments of any kind
made by natural or legal persons that serve to establish or maintain lasting and direct links between the
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persons providing the capital and the undertakings to which that capital is made available in order to carry

out an economic activity. 241  Acquisition of a holding in an undertaking *194  constituted as a company
limited by shares is a direct investment if the shares held enable the shareholder to participate effectively

in the management of that company or in its control. 242  As to the scope of Article 207 TFEU, 243  the
CJEU held:

Article 207(1) TFEU provides that EU acts concerning ‘foreign direct investment’ fall within
the common commercial policy. It follows that the European Union has exclusive competence,
pursuant to Article 3(1)(e) TFEU, to approve any commitment vis-à-vis a third State relating to
investments made by natural or legal persons of that third State in the European Union and vice
versa which enable effective participation in the management or control of a company carrying
out an economic activity. The use, by the framers of the FEU Treaty, of the words ‘foreign
direct investment’ in Article 207(1) TFEU is an unequivocal expression of their intention
not to include other foreign investment in the common commercial policy. Accordingly,
commitments vis-à-vis a third State relating to other foreign investment do not fall within the

exclusive competence of the European Union pursuant to Article 3(1)(e) TFEU ... 244

According to the EU institutions, the exclusive competence of the EU extends to all aspects of foreign direct

investment, including market access and the post-investment phase. 245  This is supported by the fact that

Article 207(1) TFEU 246  refers generally to EU acts concerning “foreign direct investment” without drawing

a distinction according to whether the acts concern the admission or the protection of such investments. 247

Similarly, AG Sharpston considered in Opinion 2/15 that:

*195  [t]he common commercial policy ... comprises, apart from measures that enable and
improve the entry of a foreign direct investment in the host country, measures that protect such
investments in so far as the availability of that protection has a direct and immediate effect
on whether to carry out the foreign direct investment and on the enjoyment of the benefits of

that investment. 248

This suggests that Member States can only regulate themselves if they have been authorized by the EU.
However, such authorization is missing. Moreover, the EU has so far issued no general rules that enable
Member States or the EU to screen foreign investments, e.g., on security grounds. The consequence is that
the starting point should be that all national barriers to cross-border mergers and foreign direct investment

are contrary to the division of powers between the national and supranational level. 249  This principle is
not a priori illogical. Differences in national regimes may indeed lead to a planned foreign investment that
is not allowed according to national laws and regulations in one Member State but that can still take place

in another Member State and then make use of the free movement. 250

At the same time, insofar as the free movement of capital is at issue, the remaining competence of the

Member States must be viewed in the light of Article 65(1)(b) TFEU. 251  This provision allows Member
States to take measures restricting foreign direct investment and portfolio investments that are justified on

grounds of public policy or public security. 252  This grant of power is also applicable vis-à-vis third-country
investors. The relationship between this provision and Article 207 TFEU on foreign direct investment
has not yet been clarified. However, the prima facie applicability of this provision constitutes grounds for
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assuming the Member States must still be deemed capable of taking measures that are justified based on

public order or public security. 253  This includes incoming investments from third countries. Article 207(6)
TFEU arguably confirms this. In this provision, it is pointed out that the exercise of the EU's exclusive
competence over the common commercial policy may not alter or otherwise affect the Treaty provisions on
the allocation of competences in other areas falling outside the scope of that competence:

[t]he exercise of the competences conferred by this Article in the field of the common
commercial policy shall not affect the delimitation of competences between the Union and
the Member States, and shall not lead to harmonisation of legislative or *196  regulatory

provisions of the Member States in so far as the Treaties exclude such harmonisation. 254

The question is how the new free trade and stand-alone investment agreements concluded by the EU with
third countries will harmonize the concrete implementation of these justifications and the rule of reason.

The draft EU-Singapore Free Trade Agreement as assessed by the CJEU in Opinion 2/15 is illustrative. 255

Article 9.3.3 of the envisaged EU-Singapore Free Trade Agreement states that notwithstanding the
obligation of “no less favourable treatment” imposed in Articles 9.3.1 and 9.3.2, less favorable treatment
may nevertheless be applied if it does not constitute a disguised restriction and is necessary to maintain
public order, to protect public security, or to protect one of the other public interests listed in Article 9.3.3:

[n]otwithstanding paragraphs 1 and 2, a Party may adopt or enforce measures that accord
to covered investors and investments of the other Party less favourable treatment than
that accorded to its own investors and their investments, in like situations, subject to the
requirement that such measures are not applied in a manner which would constitute a means
of arbitrary or unjustifiable discrimination against the covered investors or investments of the
other Party in the territory of a Party, or is a disguised restriction on covered investments,
where the measures are: (a) necessary to protect public security, public morals or to maintain
public order; (b) necessary to protect human, animal or plant life or health; (b) relating to the
conservation of exhaustible natural resources if such measures are applied in conjunction with
restrictions on domestic investors or investments; (c) necessary for the protection of national
treasures of artistic, historic or archaeological value; (d) necessary to secure compliance with
laws or regulations which are not inconsistent with the provisions of this Chapter including
those relating to: (i) the prevention of deceptive or fraudulent practices or to deal with the
effects of a default on a contract; (ii) the protection of the privacy of individuals in relation
to the processing and dissemination of personal data and the protection of confidential of
individual records and accounts; (iii) safety; (f) aimed at ensuring the effective or equitable
imposition or collection of direct taxes in respect of investors or investments of the other Party.

The Council and some Member States submitted that the EU could enter into commitments instead of

the Member States in matters that inherently fall within an exclusive Member State competence. 256  The
CJEU considered that Article 9.3.3 of the envisaged agreement lays down not a commitment to apply but

the possibility of *197  applying a derogation. 257  Under that derogation, Member States are able to treat
Singapore investors less favorably than their own investors for overriding reasons relating to public order,
public security, or one of the other public interests referred to in Article 9.3.3.
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Moreover, by referring to the opinion of AG Sharpston, 258  the CJEU held that the common provision
noting those requirements accordingly falls within that competence. Hence, the CJEU concluded that:

[i]t follows that Article 9.3.3 of the envisaged agreement does not encroach upon the
competences of the Member States regarding public order, public security and other public
interests, but obliges the Member States to exercise those competences in a manner which does
not render the trade commitments entered into by the European Union under Article 9.3.1 and

Article 9.3.2 of that agreement redundant. 259

This would seem to imply that despite the inclusion of foreign direct investment, Member States are able to
take measures that are justified based on public order or public security, including in the event of incoming
investments from third countries, but these measures must not make the EU's common commercial policy
ineffective. The question of what margin of discretion international arbitrators will have in interpreting

investment protection clauses broadly is important. 260  It is therefore important that new investment
agreements contain clear definitions of investor protection standards to avoid that this margin of discretion
is interpreted overly narrowly.

VI. EUROPEAN MERGER CONTROL

As Jones and Davies point out, in addition to ensuring that they do not adopt or maintain in force rules
and regulations contrary to the provisions on the free movement of capital and freedom of establishment
and the other of the “four freedoms,” Member States must ensure that they safeguard the market structure

when applying national law to a merger transaction. 261  In particular, they must respect the jurisdictional
provisions set out in the EUMR, which is secondary legislation, as the EEC Treaty did not refer to the

problem of concentration. 262  The Commission can impose fines of up to 10 percent of the aggregate
turnover of the undertakings concerned by the *198  concentration if they intentionally put a merger into

effect before it has been declared compatible with the internal market. 263

The cases of Portugal v. Commission 264  and Commission v. Portugal 265  illustrate this interaction between
internal market and merger control rules. In Portugal v. Commission, following the notification of a
transaction to the Commission, the Portuguese Government refused to authorize the proposed transaction

based on national legislation on privatization and adopted two decisions to that effect. 266  These decisions
were taken in application of Decree Law 380/93, which established and governed a special procedure for
State monitoring of the development of the shareholding structures of undertakings that are in the course
of privatization. Under Article 1 of that Decree Law, the acquisition of voting rights of more than 10
percent of the company capital of undertakings not yet entirely privatized required an authorization from

the Portuguese Ministry of Finance. 267  Pursuant to Article 4 of the Decree Law, the authorization could

be justified under the objectives of Article 3 of the Framework Law on Privatization No 11/90. 268  The
Commission asserted that the Portuguese Republic had failed to fulfill its obligations under Article 21(4)
EUMR. Portugal's failure emerged from the decision to reject the proposed transaction without informing
the Commission of its reasons. Portugal also failed to give the Commission the opportunity to assess the
compatibility of reasons of public policy with EU law before adopting the measures in question. In reaction,
the Portuguese Minister for Finance replied that Portugal had not applied Portuguese competition law to

the takeover bid, but rather Decree Law No 380/93. 269  The Commission was not satisfied and issued a
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decision based on Article 21 of the EUMR on 22 November 2000. 270  In February 2001, the Portuguese
Republic brought an action for annulment to the CJEU. In the course of these proceedings, on 4 June 2002,

the CJEU rendered its judgment in Commission v. Portugal. 271  In that case, the Commission challenged

Portuguese Law No.11/90 and Decree Law 380/93, on the basis of internal market rules. 272  The CJEU
upheld the action for failure to fulfill obligations brought by the Commission because the Portuguese rules

constituted manifestly discriminatory treatment of investors from other Member States. 273  In Portugal v.
Commission, the CJEU dismissed Portugal's action because it applied its national laws to a concentration

with *199  a Union dimension. 274  Although it did not explicitly deal with this issue, the CJEU did not
limit the scope of Article 21 EUMR to national competition laws and regulations only.

Particularly within the domain of European merger control, there is considerable discussion regarding
the question of whether EU competition law and policies aimed at national champions must be deemed

fundamentally incompatible. 275  Two central queries follow: 1) can the EUMR be enforced against mergers
and acquisitions (M&A) activities that do not impede competition because these would create negative
effects from an industrial policy perspective; and 2) can industrial policy considerations take precedence

over M&A activities that would have anticompetitive effects? 276  Framed differently, can a public interest
test allow anticompetitive mergers for political reasons? An implicit aspect of this discussion regards what
is, or should be, the main means of coordination for an industrial policy aimed at protecting and creating
national and European champions.

The remainder of this article discusses the EUMR further. In this context, it is important to bear in mind that
the EUMR refers only to the control of specific concentrations and does not aim to prevent obstacles to the

internal market in general. 277  Thus, in contrast to the Treaty provisions dealing with the freed movement
of capital and the freedom of establishment, the EUMR does not preclude sector-specific regulation in
national laws and regulations as such as long as their application is not aimed at preventing or modifying

concentrations that fall within the Commission's exclusive competence. 278  Accordingly, the application
of national measures that are of an ongoing regulatory character does not fall within the scope of Article
21 EUMR on the application of the regulation and jurisdiction. Article 21(4) EUMR, in turn, provides
for individual measures (i.e., rejections of individual concentrations by Member States or specific measures
imposing obligations on the parties to the concentration) only as opposed to general measures, which may
be addressed by the Commission under internal market rules. In its Article 21 decision in EDF/London

Electricity, 279  the CJEU held that the EUMR does not preclude the application by a Member State of
regulatory provisions under its national law governing the industry in question, insofar as such application
is aimed not at the concentration itself but at the conduct of undertakings on the market. This means that
investors need to comply with the full range of obligations applicable in the host *200  jurisdiction, in terms
of fundamental rights, labor, environmental law, and so on. To the extent they comply with EU law, the
host State remains able to define the specific obligations applicable to investors in its territory.

A. The one-stop-shop system

The EUMR is based on the principle of a precise allocation of supervisory competences between the

Commission and the national competition authorities (NCAs). 280  It applies the so-called “one-stop-shop”

principle. Based on this principle, “concentrations” 281  that have a “Union dimension” 282  require prior

notification to and clearance by the Commission on the basis of the EUMR only. 283  They need not notify

the NCAs. 284  Member States may not apply their national competition laws to concentrations that have
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a Union dimension unless the EUMR explicitly provides for it. 285  Where the EUMR does not apply, the

transaction is subject to the merger control rules of the EU Member States. 286

This division of competences may lead to a substantive divergence between national and EU merger
control. As shown below, various Member States have competence to assess both acquisitions and domestic
and foreign mergers based on both competition law grounds and public interest considerations. On this
basis, Member States may prohibit or allow such mergers and acquisitions in which a negative decision
from the NCA involved may be overruled by the competent minister. Although such interventions are
rare, examples of Member States containing such a regime are France, Germany, Italy, Spain, the UK,

and the Netherlands. 287  In the Netherlands, the Minister of Economic Affairs may, after the NCA
has refused *201  authorization for a proposed concentration, grant such authorization further to an
application thereto if he believes important reasons of public interest outweigh the expected restrictions

to competition. 288  The Dutch Competition Act does not specify the public interest on which the minister
can base his or her decision. In practice, however, a decision may raise different considerations of an

economic and non-economic nature, as stated in the Explanatory Memorandum. 289  According to the
Commission's White Paper, this ability to “overrule” the NCA is among the notable points of divergence

between the national and EU approaches. 290  Two well-known examples in this connection are a decision
by the German Minister of Economic Affairs, who approved the acquisition of Ruhrgas by E.ON, which had

been prohibited by the NCA on competition law grounds, 291  and the UK's Secretary of State for Business'
approval of the acquisition of Lloyds by HBOS, despite the fact that the Office of Fair Trading had found

that the concentration raised significant competition issues. 292

However, the additional leeway that this possibility for substantive divergence seems to offer is limited. Even

if the EUMR does not apply, internal market law continues to apply in full. 293  As set out above, in this
connection the Treaty provisions dealing with the free movement of capital and the freedom of establishment
are especially relevant. The broad interpretation that the CJEU ascribes to “restrictions” means that most
attempts to prevent undesired cross-border mergers and acquisitions constitute an unauthorized restriction
unless an exception or justification can be found.

Thus, the term “Union dimension” is crucial. A Union dimension 294  is involved if the joint turnover of the

undertakings in question exceeds specific thresholds. 295  The relative size of the thresholds is sometimes said

to reflect the need of Member States to have an important industrial policy instrument. 296  In this context,
it is irrelevant whether the undertakings involved in the concentration have their legal seat in the *202

territory of one or more Member States as long as they develop substantial activities in the territory. 297

Thus, the EUMR applies equally to a foreign party whose seat or major field of activity is outside the EU/
EEA but whose concentration meets the turnover thresholds specified in the EUMR. This means that the

EUMR does not allow for the pursuit of a discriminatory policy in respect of third countries. 298

The allocation of competences between the Commission and the NCAs in the EUMR comprises three

correction mechanisms. 299  First, the so-called “two-thirds rule” aims to exclude from the EU's competence
purely national transactions that clearly pertain to a single Member State and refers such transactions back

to the relevant NCA, despite their meeting the turnover threshold specified in the EUMR. 300  A potential
question is whether, apart from industrial policy considerations, this rule is justified. This is especially
debatable in the event that the concentration might have the effect of distorting competition in the internal

market. 301  The Commission has criticized the rule because it cannot do anything based on the EUMR to
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prevent the creation of national champions by Member States, irrespective of the adverse consequences this

may have for competition in the internal market. 302  Second, in the pre-notification referral system, under

certain circumstances a concentration is referred to either the Member State level 303  or the Commission.
Third, the referral system after notification means that based on the “Dutch clause,” one or more Member

States can ask the Commission to investigate a concentration even though it has no Union dimension. 304

The reverse is also possible. A Member State can request that a concentration that has been notified to
the Commission in conformance with the EUMR be transferred to an NCA under the conditions of the

“German clause.” 305

*203  From the viewpoint of Member States protecting national champions, the pre-notification system of
referral to the Member States and the German clause are particularly interesting in light of the “additional

leeway” that Member States might have. 306  However, these mechanisms do not offer much help. 307

Regarding the assessment discretion of national authorities, the German clause stipulates that “[i]n applying
the provisions of this Article, the Member State concerned may take only the measures strictly necessary

to safeguard or restore effective competition on the market concerned.” 308  Subsequently, this rule was

declared to apply mutatis mutandis to the pre-notification referral system. 309  Accordingly, the Member
State's discretion to pursue an interventionist industrial policy within the limits stipulated by EU law is
considerably curtailed.

B. Substantive Law Review Criterion “Significantly Impedes Effective Competition”

Recital 4 of the EUMR appears to recognize the legitimacy of industrial policy considerations:

[s]uch reorganisations are to be welcomed to the extent that they are in line with the
requirements of dynamic competition and capable of increasing the competitiveness of
European industry, improving the conditions of growth and raising the standard of living in the
Community.' However, Recital 5 contains a qualification and provides, ‘[h]owever, it should
be ensured that the process of reorganisation does not result in lasting damage to competition;
Community law must therefore include provisions governing those concentrations which may
significantly impede effective competition in the common market or in a substantial part of

it. 310

The next question is, therefore, whether and in what way non-competition interests in the scope of the

substantive review may be dealt with. 311  More specifically, can the circumstances in which a specific
concentration appears to be advantageous constitute a reason to declare a concentration compatible with
the internal market even though it was initially found to be incompatible? Conversely, can non-competition
*204  interests be invoked to prohibit a concentration that does not pose any problems from a competition

law perspective? 312

1. Defining the Market in Question

In applying the substantive review criterion, the proper definition of the relevant market is a necessary

precondition for assessing the effects of the notified concentration on competition. 313  The main purpose
of market definition is to systematically identify the immediate competitive constraints facing the merged
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entity. 314  Defining the relevant product market and geographical market often has a considerable impact
on the assessment of a concentration. The definition of the geographic reference market aims to group
together those undertakings capable of exerting an effective competitive constraint on the market behavior
of firms. In assessing how narrow or wide this market is to be drawn, the Commission considers any factor
that is likely to prevent or inhibit the goods produced by firms remote from the areas of activity of the
merging companies from acting as effective substitutes for the latter's product, particularly in terms of

price. 315

In each case, the Commission must determine in what geographical area the particular products of the
companies involved are exposed to effective competition from others. This assessment is based on an
objective analysis of the behavior of suppliers and purchasers as well as on the existence of entry barriers

and substitutes. 316  It may then conclude that regulatory or factual circumstances are so different as to

result in the presence of local markets. 317  However, because of the abolition of barriers brought about by
the completion of the internal market, reference markets have a tendency to become wider. Therefore, what
may appear to be a local market could be part of a larger market, whether that larger market is a cross-

border regional market, an EU-wide market, or even a world market. 318

This is important because the larger the relevant market, the smaller the chance that a dominant position

has been created or strengthened. The relevant stakeholders 319  frequently criticize the manner in which
the Commission defines the geographical market, holding that the Commission should not define the

geographical *205  market at the European or even national/local level, but at the global level. 320

European companies that are dominant primarily in one or several individual Member States, but operate
globally, could be obstructed in their M&A activities. The question is whether the Commission might not
have deliberately applied a relatively narrow or, conversely, broad interpretation of the market in one or
more decisions.

The Commission deflects this criticism, saying that by definition, no policy considerations in defining
the market can be involved: “[i]n one sense, this means that we don't define markets--markets define

themselves.” 321  This market definition exercise would involve a factual and rational definition, not a policy

choice in which regulatory restrictions play an important role and may narrow down the market. 322  In
other words, “[w]e cannot choose market definitions as we please, any more than we can change the weather

in Brussels.” 323  In addition, with reference to the actual enforcement practice, Commissioner Vestager
denied that the Commission applies a too narrow definition of the geographical market:

[i]n fact, in the last years, in the majority of decisions, EEA-wide or global markets were among
those assessed. For those of you who like figures: the number of decisions where at least one
of the markets at stake was considered to be at least EEA-wide or wider was over 60 percent

in the time period of 2012-13. This was up from almost 50 percent of cases ten years ago. 324

Even though the approach of the Commission and its broad discretionary powers in this area 325  do not
appear to be incorrect a priori, it is difficult to establish who is “right” in practice here. Nevertheless, defining
markets so narrowly that an acquisition by a non-EU/EEA purchaser is preferred over an acquisition by
a European company does not make sense. Member States have a role of their own in this definition
process, for example, by eliminating any restrictive regulation. One example of this might be the GE/Alstom
transaction and, more importantly, the competitive offer from Siemens that was ultimately rejected because
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“together Siemens and Alstom have about 20 percent of the global high-speed train market, according to

SCI but that figure is much higher in Western Europe, where they enjoy a de facto monopoly.” 326

*206  2. Criteria for Substantive Review

Based on the EUMR, the Commission must assess concentrations based on whether or not they

are compatible with the internal market. 327  If the Commission believes that a concentration would
“significantly impede effective competition” in the internal market or in a substantial part of it,

the Commission can prohibit the proposed merger transaction. 328  The “significantly impede effective

competition” test was introduced when the revised EUMR came into force in 2004. 329

In its assessment, the Commission must consider the need to maintain and develop effective competition
within the internal market, specifically in light of the structure of all the markets involved and the actual

or potential competition from undertakings located either within or outside the EU. 330  In addition, the
Commission must take a range of interests into account, including “the development of the technical and

economic progress.” 331  The Commission has broad discretionary power in this area in part because the

EUMR does not allocate any order of priority to the various elements to be taken into account. 332  As a
final point, the recitals of the EUMR consider that “the Commission must place its appraisal within the
general framework of the achievement of the fundamental objectives referred to in Article 2 of the Treaty

*207  establishing the European Community and Article 2 of the Treaty on European Union,” 333  currently

Article 3 TEU. 334  Art. 3(3) TEU refers inter alia to:

the sustainable development of Europe based on balanced economic growth and price stability,
a highly competitive social market economy, aiming at full employment and social progress,
and a high level of protection and improvement of the quality of the environment' and the

promotion of ‘scientific and technological advance.’ 335

Thus, the question is whether these provisions, as interpreted by the Commission and the CJEU, entail
a risk of politicization of EU competition policy. On further consideration, this risk appears limited.
Contrary to earlier proposals for a merger regulation of 1973 and 1981, which contained an industrial policy-

based exemption *208  but were rejected by the Council, 336  the substantive law review criterion in the

EUMR 337  seems to offer virtually no room for the balancing of non-competition-related industrial policy
considerations. Apart from the enforcement practice described infra, this is demonstrated by the fact that the

criteria stipulated in the EUMR 338  embody a stringent economic point of view. That is, they are focused on
considerations of protecting competition. Additionally, this follows from the rider in Art. 2(1)(b) EUMR,

“provided that it is to consumers' advantage and does not form an obstacle to competition.” 339  All this is
also confirmed by then Competition Commissioner Leon Brittan. Brittan indicated that substantive review

is based only on competition considerations, “with only the smallest nod in the direction of anything else.” 340

This may be different if a concentration would lead to efficiency improvements that outweigh the harmful

impact on competition and consumers. 341  However, possibly apart from the situation in which without

the acquisition, an undertaking would partially or entirely disappear from the market, 342  it is not easy

to imagine how this efficiency defense 343  could serve as an interventionist industrial policy instrument
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in concreto. Although there is no efficiency defense in the EUMR, the Commission has conducted
many efficiency assessments. But to date, it has never permitted a concentration that it would otherwise

have prohibited based on these assessments. 344  *209  In UPS/TNT Express, competition concerns were
alleviated for a number of Member States based on, inter alia, efficiency considerations. This was because
cost-savings would be passed on to customers as a result of the combination of UPS and TNT's air
networks and were sufficient to outweigh the excepted price increases in several of the national markets for

international express deliveries of small packages. 345  However, since there were several markets in which
the efficiencies did not outweigh the negative effects of the merger, and since the remedies offered by the

parties were deemed insufficient, the Commission prohibited the transaction. 346

In addition, even within the “failing firm defense,” 347  there appears to be virtually no room for non-
economic interests. A concentration with a failing firm is permitted only because it encourages competition,

not because it supports employment within a region. 348  In its assessment of the acquisition of part of Shell
Deutschland Oil by Nynas in M.6360, Nynas/Harburg, the Commission found that, “[i]n the absence of
the notified transaction, the Harburg refinery assets will most likely exit the market, which would be much
worse for the competitive structure of the relevant markets than the reasonably foreseeable effects of the

concentration.” 349  Thus, the high standard that applies to efficiencies seems to make it virtually impossible
for firms to have a concentration cleared on efficiency grounds. This may result in the prohibition of mergers
that would generate large efficiencies, countering potentially legitimate industrial policy concerns. Here,

there might be some room for competition policy to evolve and include industrial policy objectives. 350

It is also important to mention here that the EUMR does not stipulate any “hard” reciprocity requirement.
It merely provides in Art. 24(3) EUMR that:

[w]henever it appears to the Commission ... that a third country does not grant undertakings
having their seat or their principal fields of activity in the [Union], treatment comparable to
that granted by the [Union] to undertakings from that country, the Commission may submit
proposals to the Council for an appropriate mandate for negotiation with a view to obtaining
comparable treatment for *210  undertakings having their seat or their principal fields of

activity in the [Union]. 351

The Commission therefore must use this route to conduct a defensive industrial policy in respect of

third countries, even where those third countries themselves discriminate against foreign entities. 352  The
consequence of this is that the EUMR leads to unilateral liberalization on the part of the EU. It does so
without any guarantee that the third countries in question will act in an equivalent manner and without
these countries providing for measures to harmonize the national provisions at the EU level. However,
it remains to be seen if this is a problem. One could argue that Member States are even better off with
unilateral liberalization.

Finally, it should be noted that since the entry into force of the Lisbon Treaty, foreign direct investment has

been placed explicitly under the common commercial policy. 353  As set out above, this exclusive competence,

which is already exercised in connection with various negotiations, 354  raises several questions, including the

potential impact of this new power on the application of domestic restrictive measures on investment. 355
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3. Policy Perspective and Enforcement Practice

The Commission invariably indicates that the EU's industrial policy is centered on a competitive and

open European market that is to serve as a springboard for the global success of European businesses. 356

In its Europe 2020 flagship initiative, “An Industrial Policy for the Globalisation Era,” the Commission
considered that:

[b]y enhancing innovation and productivity, competition policy is an efficient instrument for
European firms to tackle emerging global competitiveness issues, including their position in
international markets. In particular, merger control is an essential tool to allow companies
to restructure through mergers so as to expand their reach, whilst ensuring that European
industrial customers and *211  consumers are protected against price increases and other

anticompetitive effects. 357

Vestager indicated that, “[r]ather than defending national champions, merger control promotes a

competitive environment in which Europe's firms can become world leaders.” 358  Recent pressure on the
Commission following the economic crisis of 2008 to 2012 does not appear to have changed that point of
view. Kroes already stressed in 2009 that:

[w]e aren't about to let EU Member States create inefficient national champions so they can
patch up their pride. Nor do we want to see two struggling banks cripple each other through
a botched merger, or create another bank that is ‘too big to fail.’ So it is business as usual in

merger control--for all our sakes. 359

The Commission indicated that it applies identical criteria to identical transactions, irrespective of the origin

of the undertakings involved in the concentrations. 360  In this connection, Commissioner Joaquín Almunia

pointed out a number of concentrations in which Chinese state-owned companies were involved. 361

Almunia indicated that these companies had been treated in the same way that companies that are controlled

by European Member States would have been treated. 362  Recently, the Commission concluded for the first
time that a particular Chinese entity active in the energy sector and all other Chinese state-owned enterprises
active in the energy sector and supervised by China's state-owned Assets Supervision and Administration
Commission under the State Council were to be treated as a single *212  economic entity for merger control

purposes. 363  This was because they did not have independent power of decision. This decision may be
interpreted as pointing in another direction, even though strictly speaking the Commission has not altered

the applicable legal test. 364

The Commission's enforcement practice seems to confirm the Commission's point of view referred to

above. 365  As early as 1991, the Commission rendered a prohibition decision regarding the envisaged
takeover of De Havilland, the Canadian division of Boeing, by Aérospatiale (French) and Alenia (Italian),

despite alleged intense political pressure by the French Government to create a European champion. 366

This pressure supposedly led to considerable discord between the Commission and the Member States and

within the Commission. 367  The disagreement resulted in a public outcry against the “ultra-liberalism”

prevailing in Brussels. 368  In addition, in cases such as MSG Media Service GmbH (1994), 369  Volvo/
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Scania (2001), 370  Schneider/Legrand (2004), 371  and Olympic/Aeagean Airlines (2011), 372  despite the
considerable political pressure, the Commission prohibited concentrations that would have resulted in

national champions. 373  NYSE Euronext/Deutsche Börse (2012) stands *213  as a more recent example. 374

In this case, the proposed transaction, according to which NYSE Euronext, a US holding company dual-
listed in New York and Paris, and Deutsche Börse, a German-listed corporation, would enter into a full
merger involving the creation of a new corporate entity, “HoldCo,” domiciled in Amsterdam and organized

under the laws of the Netherlands. This was declared incompatible with the internal market. 375  The
Commission considered, inter alia, that:

the notified transaction would result in the creation of a dominant or near monopoly position
and the elimination of the closest actual and potential competitor in the area of existing and
new European exchange-traded single stock equity derivatives and European exchange-traded
interest rate derivatives products. In addition, the notified transaction would eliminate the

closest competitor in the area of new European exchange-traded equity index derivatives. 376

Almunia emphasized in that connection that he was not interested in creating European champions at the

expense of competition. 377  Most recently, prior to the Commission's decision in Telefónica Deutschland/E-

Plus (2014), 378  German chancellor Angela Merkel and Commission President Juncker indicated that the
Commission should “make it easier for telecom operators to merge so that they can compete more effectively

in international markets.” 379  Almunia reacted sharply:

[t]herefore, let us put things in the correct order. Starting from the reform of competition rules--
as Merkel, Juncker and others seem to suggest--would be misguided and it would have as a
consequence a transfer of costs towards the consumers. A different course of action is required.
The first and most important step to take must be tearing down the barriers that still fragment
the Single Market along national borders. But this is beyond the remit of competition policy. In
fact, these barriers are kept in place by many EU national governments. What political leaders
are asking for requires solutions that are first and foremost in their hands. These governments
don't want to allocate spectrum at EU level because they are not willing to forgo the billions
raised in auctions, which go directly to their respective national coffers. And they resist to move
upwards the responsibilities of national regulators. Unfortunately, *214  they prefer to keep

spectrum allocation and regulatory decisions in their national hands. 380

Although the proposed concentration, in which Telefónica Deutschland would acquire sole control over
E-Plus from Koninklijke KPN N.V., was eventually approved subject to the full implementation of a
commitments package submitted by Telefónica, there are no indications that the Commission's decision has

been affected by these statements. 381  Nor does the Commission appear to be sensitive to political pressure

from third countries in this regard. For example, despite allegedly intense lobby efforts from the US, 382

the acquisition of Honeywell by General Electric was considered incompatible with the internal market. 383

This was because the proposed merger would lead to the creation or strengthening of a dominant position
on the markets for large commercial jet aircraft engines, large regional jet aircraft engines, corporate jet

aircraft engines, and avionics and non-avionics products as well as small marine gas turbines. 384



INDUSTRIAL POLICY IN THE CONTEXT OF MERGER..., 24 Colum. J. Eur. L. 157

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 31

Conversely, the Commission approved various concentrations that national governments considered

undesirable. 385  Two examples of this are Vodafone Airtouch/Mannesmann (2000), 386  in which the German

Government strongly opposed the acquisition of Mannesmann AG by Vodafone Airtouch Plc, 387  and

Mittal/Arcelor (2003), 388  in which the French, Luxemburg, and Spanish Governments as well as the Board
of the target itself opposed the acquisition of Arcelor S.A. (Luxembourg) by Mittal Steel Company N.V.

(The Netherlands), controlled by the Indian Mittal family. 389  However, this proved in vain.

Two final comments on this topic. First, it should be noted that ultimately, the percentage of blocked

concentrations is very small. 390  Thus, it remains to be seen how *215  representative the existing examples
are. Second, even though it is difficult to prove that such claims are correct, there is a risk that in a
number of cases, industrial policy considerations have been taken into account in the substantive law review

criterion. 391  This allegedly involves so-called “Phase II decisions” following the Commission's in-depth
investigation of serious doubts regarding competition, as evidenced during their Phase I investigation,

whereby a decision ending the investigation is taken by the full Commission. 392  It is true that the possibility
that industrial policy factors may play a role in Phase II decisions cannot be ruled out. In this connection,

the literature frequently refers to the decision in Mannesmann/Vallourec/Ilva (1994). 393  Moreover, some
academics have questioned the Commission's neutrality, especially in the first ten years of European merger

control. 394  However, a recent study demonstrates that:

[w]e have introduced a unique dataset including all mergers reported to the European
Commission between 1990--the year when EU merger control was established--and August
2014. Our data has allowed us, for the first time, to examine systematically several long-
hypothesized assumptions of the protectionist foundations of EU competition policy. Our
finding challenges the conventional wisdom that portrays the European Commission as a
protectionist institution that deploys its vast merger control powers as a tool for industrial
policy. We find no evidence that the Commission has systematically used its authority to
intervene more frequently or more extensively in transactions involving a foreign firm's
acquisition of an EU-based firm, or transactions involving a firm based in the United
States. If anything, our results suggests that the Commission is less likely to challenge
transactions involving foreign acquirers. While we cannot claim to have conclusively proven
that protectionism is absent from Commission merger control, we argue that our analysis has,
at the minimum, turned the tables and shifted the burden of proof to those entertaining these

claims. 395

C. Article 21(4) EUMR

Where the focus in the previous paragraphs has been primarily on the supranational level, it now shifts to
the Member State level. This section addresses the question regarding whether and how much Article 21(4)
EUMR offers Member States leeway for protecting public interests of their choice, particularly those that

*216  form part of a national industrial policy aimed at protecting and/or creating national champions. 396

1. General
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The first paragraph of Article 21(4) EUMR 397  demonstrates that the Commission's exclusive competence
as set forth in the second paragraph pertains only to the protection of the interests that are taken into account

in the EUMR, namely, interests regarding the protection of competition. 398  However, this competence of
the Commission does not prevent Member States from taking appropriate measures to protect legitimate
interests other than those that are taken into account in the EUMR, for example those that may be at issue

in a sector-specific merger review. 399  In that case, the Commission continues to be responsible for assessing
the concentration's competition aspects.

Based on this provision, Member States can prohibit a concentration or stipulate conditions for a
concentration that the Commission normally would have permitted because it is not expected to have

any serious effect for competition. 400  However, the opposite situation cannot occur. Member States

cannot approve a concentration that the Commission has prohibited. 401  Thus, any possibility of pursuing

industrial policy is in any event limited to measures that have a “defensive” character. 402  However, the

EUMRstipulates 403  clear limits for the leeway that Member States have in determining the legitimate
interests they wish to protect.

First, as the exception specifies, a legitimate interest other than the one already considered in the EUMR

must be involved. 404  This means that aspects other than competition aspects must be implicated. 405  In

News Corp/BSkyB 406  (2010), for example, the Commission held:

*217  [t]he purpose and legal frameworks for competition assessments and media plurality
assessments are very different. The focus in merger control is whether there is a ‘significant
impediment to effective competition,’ including the ability of the merged entity to profitably
increase prices on defined antitrust markets post-merger. By contrast, a media plurality review
reflects the crucial role media plays in a democracy, and looks at wider concerns about
whether the number, range and variety of persons with control of media enterprises will be

sufficient. 407

Even though this might seem obvious, viewed from the perspective of the general system of competition

law, this is not necessarily the case. For example, based on Article 101(3) TFEU, 408  an in-principle
prohibited cartel is permitted only if, on balance, it offers more advantages than disadvantages from an EU

perspective. 409  However, at first glance, the condition in the first sentence of Article 21(4) EUMR belongs

in internal market law. 410

Second, crucially, these measures must be “compatible with the general principles and other provisions of

[Union] law.” 411  The free movement of capital and the freedom of establishment provisions, including their
concurrence, are relevant. Interpreted in this way, the legitimate interests referred to in Article 21(4) and

the exceptions and justifications in internal market law are linked inextricably. 412  To a significant extent,
the application of these provisions limits the leeway that Member States have to *218  prohibit or stipulate
conditions for mergers and acquisitions, as the above analysis regarding the free movement of capital and
freedom of establishment demonstrates.

As discussed above, exceptions are strictly interpreted under internal market law. Traditionally, economic

justification grounds are rejected. 413  Thus, the same holds for the exceptions in Article 21(4) EUMR, as
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will be set out below. After all, Article 21(4) EUMR serves to protect non-economic interests. This seems

to rule out an “old-style” industrial policy, directly or indirectly to the detriment of other countries. 414

However, as also set out above, from the scant case law of the CJEU, it follows that in view of the different
legal framework that would apply in the relations between Member States and between Member States and
third countries, restriction of the free movement of capital in a third-country situation might be acceptable

where this would not be the case in an intra-EU situation. 415

Third, “legitimate interests” must be involved. This may be either a recognized legitimate interest or “other”
legitimate interests. As demonstrated below, the Commission's decision-making practice suggests a very
limited possibility to intervene, especially if a concealed justification based on protectionist considerations

is invoked. 416

2. Public Security, Plurality of the Media and Prudential Rules

Legitimate interests are deemed to be: 1) public security, 2) plurality of the media, and 3) prudential rules. 417

Clearly, these interests have been inspired by already recognized internal market law justifications. 418

Measures genuinely aiming to protect one of these recognized interests can be adopted and will enter into

force without prior communication to or approval by the Commission. 419  The phrase “is considered” in

Article 21(4) EUMR suggests that the Commission's discretion is limited here. 420

With respect to public security, the exclusive application of the EUMR is without prejudice to the effect of

Article 346 TFEU. 421  In contrast to what this provision may suggest, interests other than security interests
cannot justify relying on Article 346 TFEU even if these interests were related to the production of and trade

in arms,  *219  munitions, and war materials. 422  However, the “public security” category involves more
than Article 346 TFEU alone, and could cover security of supplies of a product or service considered of vital

or essential interest as well. 423  In Secil/Holderbank/Cimpor, 424  the Commission referred to the example

of the ruling in Campus Oil v. Minister of Industry and Energy. 425  In this case, the CJEU acknowledged
Irish rules that stipulated that the importers of petroleum products had to purchase a specific percentage
of their requirements at prices fixed by the competent minister from a state-owned company that operated

a refinery on Irish territory. 426

Concerning plurality of the media, to protect such pluralism Member States can exercise influence on

media ownership. 427  In Newspaper Publishing (1994) 428  and *220  News Corp/BskyB (2010), 429  the
Commission acknowledged the competence of the UK to take measures to protect the plurality of the written

media. 430

When it comes to prudential rules, as was already indicated in the Commission's Notes on Council

Regulation 4064/89, such rules relate particularly to financial services. 431  Their application is normally

confined to national bodies for the surveillance of banks, stockbroking firms, and insurance companies. 432

On this basis, a Member State can, inter alia, prevent a financial institution that is established in the Member
State from being acquired by a company that does not satisfy the capital requirements or supervision

standards. 433  In Sun Alliance/Royal Insurance (1996), the Commission acknowledged that alongside its
competition assessment, the British authorities could make use of Article 21(4) EUMR to consider the

change of control in accordance with the requirements of insurance legislation. 434  The Secretary of State
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could therefore scrutinize the prospective controller to ensure its propriety and judge whether criteria

on the sound and prudent management of insurance firms were met. 435  However, the exception may
not be invoked to prevent the financial sector from falling into foreign hands. This follows from BSCH/
Champalimaud (1999), in which the Commission held that the protection of national interests and strategic
sectors for the national economy is not one of the interests considered legitimate under Article 21(4)

EUMR. 436  Similarly, in Secil/Holderbank/Cimpor (2000), Portugal's decision to decline the authorization
of the parties' acquisition of more than 10 percent of the shares in Cimpor fell outside the scope of the

legitimate interest of prudential rules. 437

3. Other Public Interests

For “any other public interest,” 438  the EUMR also provides the possibility of applying appropriate
measures. The Commission must then examine:

whether such measures are necessary and proportionate for the protection of an interest
compatible with [EU law] and do not constitute a means of arbitrary discrimination or a
disguised *221  restriction to the freedom of establishment or of the free movement of capital

or, in any other respect, a breach of general principles or other provisions of [EU law]. 439

In such a case, the Commission must:

adopt a decision addressed to the Member State concerned, consisting either in the recognition
of the interest at issue in view of its compatibility with the general principles and other
provisions of [EU law] or in the non-recognition of the interest by reason of its incompatibility

with those principles and provisions.' 440  It must notify the Member State of its decision within
25 working days, ‘avoiding so far as possible the risk that its decision is taken only after national

measures have already irretrievably prejudiced the proposed concentration. 441

To ensure the effet utile of Article 21(4) EUMR, the same procedure must be followed despite doubts
regarding whether one of the statutory interests applies or a lack of clarity regarding the admissibility of

another type of national measure. 442

A failure to notify the Commission of the adoption a national measure does not as such deprive the
Commission of the competence to make a decision regarding the compatibility of the measure with Article

21(4) EUMR. 443  Otherwise, as AG Tizzani found, the Commission would paradoxically be able to act
rapidly and effectively only against Member States that complied with their notification obligation, to the
extent of blocking the adoption of the measures in question. However, it would have no opportunity to

exercise a similar incisive power against offending Member States. 444

4. Application

Successful applications regarding the other legitimate interests are rare. 445  One successful example is

Lyonnaise des Eaux/Northumbrian Water (1995). 446  This case involved the envisaged acquisition of the
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Northumbrian Water Group by a British subsidiary of Lyonnaise des Eaux. The Commission acknowledged
the legitimate interest advanced by the UK about specific conditions of the Water Industry Act 1991, as

amended by the Competition and Service (Utilities) Act 1992. 447  The British rules assumed that water
companies that had a natural monopoly within the private sector needed to be regulated stringently to
prevent them from abusing this position. To *222  achieve this, the control that the British authorities

exercised was aimed at guaranteeing a sufficient number of independent water companies. 448

However, in EDF/London Electricity (1999), a similar line of reasoning based on the UK's public interest
in the ability to maintain the integrity of the regulatory system for the electricity sector did not hold and

the British request based on Article 21(4) EUMR was dismissed. 449  However, this was not because the
Commission did not see any good in the interest advanced by the UK. Rather, the case involved national
sector-specific regulation that was not aimed at the merger itself but at the conduct of undertakings on

the market. 450  The regulatory regime meant that when generation and supply companies merged, the
undertakings' supply licenses would be modified to prohibit internal trading between the merged firms'
generation and supply business and to ensure the vertical separation of supply and generation. Therefore, the
application of the regulatory measures in question were not considered further conditions or requirements
for the concentration, but regulatory provisions adapting the electricity supply company's license to the post-
concentration situation. Thus, there was no need for the Commission to make a derogation as requested.

In other generally complex cases, as will be discussed below, Article 21(4) EUMR did not offer any help
and, based on Article 21, the Commission acted against Member States that applied national rules to
concentrations with a Union dimension to prevent them or to stipulate restrictive conditions for them.

Secil/Holderbank/Cimpor (2000) concerned the proposed acquisition of Portuguese cement firm Cimpor by

the (ultimately) Swiss Holderbank and Portugese Secil. 451  In this case, the Portuguese Minister of Finance
prohibited the acquisition of more than 10 percent of the shares in Cimpor without having the Commission's
approval as required in Article 21(4) EUMR. Nevertheless, the Commission conducted an examination
based on Article 21(4) EUMR and concluded that the interests advanced by Portugal, which included
reinforcing the corporate capacity and efficiency of its national production apparatus in a way that was

consistent with its economic policy guidelines, 452  were not part of the three interests deemed to be legitimate

in the sense of the EUMR. 453  Thus, Portugal was acting in breach of the *223  Commission's exclusive
competence to assess the concentration and the Commission ordered Portugal to revoke its prohibition

measures. 454

In 2006, Poland was reprimanded. After the Commission approved the acquisition of the German bank

Bayerische Hypo- und Vereinsbank (HVB) by the Italian UniCredito Italiano, 455  the Polish Ministry of
Finance ordered UniCredito to sell its shares in BPH (a Polish subsidiary of HVB). This was based on a
breach of UniCredito's obligations under a non-compete clause in a privatization agreement from 1999 by

which UniCredito had acquired the Polish bank Polska Kasa Opieki. 456  Poland threatened to terminate the
agreement at issue if the shares in BPH were not sold. For Poland, the aim of that clause was to safeguard

the protection of competition in the domestic financial and banking services market. 457  In response,

the Commission commenced infringement proceedings against Poland under Article 21 EUMR. 458  Then
European Commissioner Neelie Kroes stated, “I am determined to ensure that Member States do not stand
in the way of mergers falling within the Commission's exclusive competence. Otherwise the EU's Single

Market will descend into chaos.” 459
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In 2006, Italy suffered the same fate after it intervened in an acquisition of former state-owned company

Austrade, which the Commission had already approved (Abertis/Austrade (2006)). 460  Ultimately, the

Italian Government and the Commission reached a compromise. 461

However, the acquisition turmoil surrounding Endesa was the most notorious. 462  In February 2006, E.ON
(Germany) announced its offer for Endesa, a Spanish energy company. At the same time, there was a

competing offer from Gas Natural, which fell under the national merger control rules. 463  After E.ON's offer

had been announced, Spain adopted new rules 464  expanding the supervisory authority of the Comisión
Nacional de Energía (CNE), the Spanish energy regulator. Based on these new rules, E.ON's offer had to
be approved by the CNE in advance, without any conditions. Such approval would not have been required

previously, given that E.ON did not *224  conduct any activities in Spain. 465  After E.ON had requested the

CNE's approval, in a decision dated 27 July 2006, the CNE resolved to impose as many as 19 conditions. 466

The CNE's decision was adopted and entered into force without prior communication to, or approval by,

the Commission. 467

In decisions dated 26 September and 20 December 2006, after it had declared the concentration compatible

with the internal market in its decision of 25 April 2006, 468  the Commission found that Spain had breached

Article 21 by failing to make a prior notification. 469  More importantly, the conditions imposed by the CNE

were incompatible with EU law. 470  In the subsequent infringement procedure (Commission v. Spain), 471

the CJEU found that Spain had acted in breach of EU law by failing to fulfill its obligations under the
Article 21 decisions. In the interim, the original bid by E.ON was withdrawn and Endesa was subject to a

new bid, which the Commission subsequently approved in Acciona/Enel/Endesa (2007). 472  On 4 July 2007,
the Spanish authorities also approved the acquisition, but once again subject to conditions. In a decision
dated 5 December 2007, the Commission found that Spain had again violated Article 21 of the EUMR by
making the acquisition of joint control of Endesa by Enel and Acciona dependent on conditions that were
incompatible with, inter alia, the free movement of capital and the freedom of establishment. Therefore,
Spain had wrongfully entered the domain of the Commission's exclusive competence to take a decision
regarding a concentration that has a Union dimension. Moreover, the Commission ordered Spain to revoke

the conditions that had been declared incompatible with EU law. 473

5. Analysis

The Commission's decision-making practice suggests a limited possibility to intervene. However, the
question is whether too much value may be attached to the current practice. First, except for the

Commission's decision in Lyonnaise des Eaux/Northumbrian Water, 474  to date, the Commission and the
CJEU have hardly expressed their opinion regarding the type of public interests that are permitted based on

Article 21(4) of the EUMR apart from the three legitimate interests already *225  mentioned. 475  Second,
there is no absolute clarity regarding the scope of the term “public security,” an extremely hot issue in
the US and increasingly in Europe. The discussion surrounding WikiLeaks and the NSA, as well as the
increase in investments by state-owned companies and sovereign wealth funds based in third countries,

are the underlying motives. 476  In this context, the dividing line between economic protectionism and
legitimate security interests is frequently difficult to determine. The question to be answered is what leeway
the Commission will allow the Member States for protecting themselves against such possible security risks.
Finally, all the previously mentioned concentrations in which Article 21(4) of the EUMR was at issue
involved intra-EU concentrations. It cannot be ruled out--in part considering the FII Group Litigation,
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Skatteverket v. A and KBC Bank en Beleggen, Risicokapitaal, Beheer 477  rulings mentioned above, and the
fact that the freedom of establishment does not have any effect on third parties--that the Commission and
the CJEU will adopt a less restrictive stance in the event of investments from third countries.

VII. THE CONSEQUENCES OF THIS EU LAW FRAMEWORK

The summarized results of the trial of strength described in this article between EU law and the law of the
Member States is that EU law places significant constraints on Member States' regulatory autonomy to
deviate from the principle of free competition in respect of national industrial policy measures while the EU
itself is also severely restricted in its actions.

Member States may not adopt or maintain in force laws contrary to the rules on the free movement of capital

and freedom of establishment. 478  The term “restriction” in EU law is interpreted widely, catching domestic

laws on foreign investment and merger regimes that impose obstacles to investments. 479  Accordingly, such
laws must be evaluated to assess whether they can be justified by the Member State based on the Treaty

justifications and/or the rule of reason. 480  Consequently, it is primarily up to the EU to decide what public

interest considerations can be legitimately protected to the detriment of competition. 481  The CJEU has
decided that national measures with the sole objective of protecting a Member State's economic or financial
interests such as unemployment, as well as those that impose a wide-ranging ban on investment in a broad

category of sectors because the protected interest is not specifiable, may be problematic. 482  Member States

may have more discretion in relation to rules that only restrict investment from third countries. 483  However,
the transfer of regulatory powers *226  regarding foreign direct investment to the EU level has reduced the

Member States' relative discretion regarding third countries significantly. 484

In addition, Member States must ensure that when applying national law to a merger transaction, they do

not infringe upon these principles or other EU law. 485  In this regard, with its stringent procedural-legal
criteria, the EUMR seems to offer hardly any leeway for a protectionist policy aimed at creating, supporting,

or protecting champions at the Member State level or the supranational level. 486  This is exacerbated by the
fact that the Commission appears to substantiate its policy in factual and rational terms even in the event

of considerable pressure from the relevant stakeholders. 487  There is limited room for for the protection

of “legitimate interests” by Member States, but this cannot be used for industrial policy objectives. 488  In

addition, a Member State cannot approve a merger that the Commission has prohibited. 489

This impact of EU's legal order on the possibility of conducting industrial policy in Europe is not surprising.
As the provisions in the Treaty on Economic and Monetary Union stipulate, the Union's economic policy

aims at an open market economy with free competition. 490  Similarly, the EU's industrial policy is to

create a framework that encourages the competitiveness of the Union's industry 491  “in accordance with

a system of open and competitive markets.” 492  To this end, the EU's actions must focus primarily on

remedying a lack of open and competing markets and insufficient competitiveness. 493  Thus, at least
from a European perspective, there seems to be hardly any leeway for the protection of less competitive

undertakings instead of the protection of competition itself. 494  The EUMR itself can be regarded as an
industrial policy instrument. However, it should be noted that the number of mergers that the Commission

declares incompatible with the internal market is very limited. 495  An unconditional merger prohibition is
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exceptional. 496  According to the Commission, many mergers that resulted in European champions were

allegedly not “bothered” by the EUMR. 497

*227  By contrast, it seems that the legal risks of introducing protective private law constructions, such

as double voting rights, are perfectly manageable. 498  However, this is not cause for celebration. It is
regrettable that at this level, all Member States are going, or are required to go, their own way.

Finally, a somewhat skeptical comment. Apart from modifying or threatening to change general regulatory

frameworks, to make certain types of acquisitions de facto more or less attractive, 499  Member States can
still have considerable impact on the schedule, structure, and even the ultimate success of a deal, even though

they have little room to do so legally. 500  In legal terms, the instruments that are or can be used in this
context--such as political pressure, putting the deal on the political agenda, promises, various warnings,
encouraging mergers between certain enterprises, or proposing so-called “white knights”--are frequently
illusory. This is especially true as to the enforcement of these instruments. But this does not say anything

about their effectiveness. This is demonstrated by the acquisition process in GE/Alstom. 501  In the scope of
the takeover battle for Alstom by the American GE, the French Government first insisted on an alternative

bid by the German Siemens without any statutory basis. 502  When the ultimate version of the alternative
and, in the end, collective bid from Siemens and the Japanese Hitachi proved unacceptable and, in any event,
would not have resulted in a European champion, the French Government “decided” that it would allow
Alstom to deal with GE after all, subject to the condition that the deal would be considerably modified,

which occurred to some extent. 503  In the end, France did not use the takeover defense in respect of direct
foreign investments, which had been expanded to include a number of new “strategic” sectors specifically

for this purpose. 504  It cannot be ruled out that the threat of using this defense alone constituted sufficient
leverage for modifying the transaction.

In view of the concern about a lack of an international playing field and the fact that foreign ownership and
control of productive assets in the EU may pose a risk to national and EU security, the question remains:
how will the EU give substance to its future policy on mergers and foreign investment, including in the

context of its negotiations on investment rules with third countries? 505  Europe has the legal means to
expand its own policy and instruments and could easily think more actively about general supranational
control over safety aspects of incoming foreign investment--within the boundaries provided by international

law as well as trade and investment agreements. 506  The most suitable legal basis for EU action appears in
Article 207 of *228  the TFEU, which provides that, “[t]he European Parliament and the Council, acting
by means of regulations in accordance with the ordinary legislative procedure, shall adopt the measures

defining the framework for implementing the common commercial policy.” 507

In this context, it is worth noting that in his State of the Union 2017 speech, Commission President Juncker
proposed a new EU framework for screening foreign direct investment in the EU on the grounds of public

order and security. 508  Juncker backed this up with a concrete proposal for a regulation establishing such

a framework, using Article 207 of the TFEU as its legal basis. 509  Interestingly, the proposal does not aim
to introduce EU-wide foreign screening legislation. Instead, the objective of the draft Regulation is “to
establish a framework for the Member States, and in certain cases the Commission, to screen foreign direct
investments in the European Union, while allowing Member States to take into account their individual

situations and national circumstances.” 510
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The objective of the draft Regulation is to establish a comprehensive enabling framework for Member States
that already have, or intend to, put in place a screening mechanism. Another objective is to ensure that
any such screening mechanism meets some basic requirements, such as the possibility of judicial redress of

decisions, nondiscrimination between different third countries, and transparency. 511  Its aim is to further
establish a cooperation mechanism between the Member States and the Commission to inform each other of

foreign direct investment that may threaten security or public order and to exchange information. 512  The
proposed Regulation also provides that the Commission may carry out screening on the grounds of security

and public order where a foreign direct investment may affect projects or programs of Union interest. 513

Draft Article 1 stipulates that foreign direct investment may be screened by the Member States and the

Commission on the grounds of security or public order. 514  The words “security and public order” were not
chosen randomly. They are defined according to the relevant requirements for the imposition of restrictive

measures based on grounds of security or public order stipulated in the WTO Agreement. 515  They are
further defined in other trade and investment agreements or arrangements to which the *229  Union or its

Member States are parties. 516  The definition of “foreign direct investment” in Article 2 appears to be fully

in line with the definition of foreign direct investment discussed above. 517  This ensures that the proposal

falls within the EU's exclusive competence. 518

Focusing on the screening of foreign direct investment at the Member State level, draft Article 3(1) confirms
that Member States may continue to maintain and amend existing measures or adopt new measures to screen
investment on the grounds of security or public order, taking into account their national circumstances

and in accordance with the proposed Regulation. 519  However, Member States are not required to adopt

a foreign direct investment screening mechanism. 520  To guide Member States in the application of the
draft Regulation, Article 4 provides a non-exhaustive list of factors that may be taken into consideration

in determining whether a foreign direct investment may affect security or public order. 521  All relevant

factors should be considered, including the effects on critical infrastructure, 522  technology, including key

enabling technology, 523  and inputs that are essential for security or the maintenance of public order. 524

Member States should also be able to take into account whether a foreign investor is directly or indirectly

controlled by the government of a third country, including through significant funding. 525  Article 5 allows

Member States to impose anti-circumvention measures. 526  Article 6 lays down the procedural framework
for Member States' screening, requiring that screening mechanisms be transparent and that they not

discriminate between third countries. 527  Article 8 provides for a cooperation mechanism. 528  Articles 7 and

10, in turn, contain elaborate notification and information requirements. 529

If one examines the EU level, the scope for foreign direct investment screening is linked to the EU public
interest. Article 3(2) grants the Commission power to screen foreign direct investments that are likely to

affect projects or programs of “Union interest” on the grounds of security or public order. 530  Draft Article
3(3) defines a minimum scope of sectors, industries, and services for which foreign direct screening should be

undertaken by the Commission. 531  It provides that projects or programs of Union interest shall include in
particular those projects and programs that involve a *230  substantial amount or a significant share of EU

funding or that are covered by Union legislation regarding critical infrastructure, technology, or inputs. 532

In respect of those funded by the EU, the proposal refers, as examples, to the “Galileo” satellite navigation
system or the “Horizon 2020” European framework program for research and innovation. With respect
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to relevant Union legislation, reference can, inter alia, be made to Council Directive 2008/114/EC, which

requires Member States to identify European Critical Infrastructure and prepare security plans. 533

Regulation No 283/2014, which identifies projects of common interest in the field of trans-European

networks in the area of telecommunications infrastructure, is also relevant. 534  Moreover, to address the
growing concern of securing valuable raw materials for the EU economy, the Commission launched the
European Raw Materials Initiative in 2008, in the context of which it has established a list of Critical Raw

Materials at the EU level. 535  Draft Article 9 provides that in those specific cases, the Commission may
address an opinion to the Member States where the investment is planned or completed when it considers

that the investment is likely to threaten security or public order. 536  The Member States concerned must
take utmost account of the Commission's opinion and provide an explanation to the Commission if its

opinion is not followed. 537

It is clear that this proposed Regulation aims to harmonize, to some degree, the screening of foreign

direct investments based on security-related considerations. 538  First, it confirms and defines the powers
Member States have to review and block or restrict foreign direct investments, and it provides common

procedural rules for completing a review. 539  Moreover, it sets out the responsibility of Member States
to report and cooperate with the Commission and other Member States and to take utmost account of

screenings carried out by the Commission. 540  Second, and concurrently, although it has been held that
“at first sight, it may appear that the EC is effectively putting in place--or at least facilitating--an FDI
screening system comparable (albeit on a decentralised basis) to those existing in other jurisdictions such as

the U.S., Canada, or Australia,” 541  the proposed Regulation does not really establish an EU-wide foreign
direct investment screening system. The question is whether this *231  proposal satisfies all European

actors. 542  The proposal does not oblige Member States to adopt or maintain a screening mechanism
for foreign direct investment, nor does it establish an EU level foreign screening mechanism that works

independently of the Member States. 543  The final decision rests exclusively with the specific EU Member

State(s) where the investment is planned or completed. 544  Foreign direct investment may therefore still be

treated differently by different Member States. 545  Moreover, the proposal does not contain mandatory

notification requirements. 546  It might have been preferable to include “uniform criteria for when a foreign
acquirer has to notify a transaction for review to a Member State (e.g. before a transaction is completed,
certain thresholds of proposed ownership) and effects of non-compliance (e.g. investment may become null

and void).” 547

However, a question to be raised is whether an EU-wide screening mechanism that would also have the
objective of protecting the economic or financial interests of the EU or of individual Member States
(e.g., unemployment) would be legally feasible. First, although the wording of the phrases “harmonious
development of world trade” and “the progressive abolition of restrictions on international trade and
on foreign direct investment” is arguably broad enough to allow for the consideration of various policy
alternatives without prejudging a particular solution, the language used and the aims expressed seem to
imply that the EU's external actions should at least generally, but not exclusively, be directed towards

lowering external and internal EU protection and liberalizing world trade at large. 548  Moreover, it should
be considered whether this would risk breaching WTO trade laws or other trade and investment agreements

or arrangements to which the EU or its Member States are parties. 549  In this context, exceptions in Articles
XIV(a) and XVI bis of the General Agreement on Trade in Services (GATS) are relevant--once it has been

established that GATS applies, 550  as well as Article 3 of the OECD Code of Liberalisation of *232  Capital
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Movements, 551  which both refer to the maintenance of public order and security considerations and not to

economic interests as such. 552  Moreover, how the new free trade and stand-alone investment agreements
concluded by the EU with third countries will harmonize the concrete implementations of foreign direct

investment screening mechanisms remains an important question. 553

In any event, it is still too early to predict with confidence how the eventual Regulation will look and when
the final text may be adopted (if at all), but it is worth following the process. In view of Article 207(2)

of the TFEU, 554  the Commission's proposal is expected to follow the ordinary legislative procedure, the
first step of which is its presentation to the European Parliament. Both the European Parliament and the
Council will then have to agree on the final version after a series of up to three readings by each. It has
been held, however, that “given the sensitivities, we expect that the EC's proposal will be subject to intense

scrutiny throughout the legislative procedure.” 555  In the interim, future EU action against those countries
that exhibit any form of protectionism is worth ongoing investigation.
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“on the movement of capital to or from third countries involving direct investment--including investment in
real estate establishment, the provision of financial services of financial services or admission of securities to
capital markets,” TFEU art. 64(2), along with the possibility for the Council to adopt unanimously “measures
which constitute a step backwards in Union law as regards the liberalisation of the movement to and from third
countries,” TFEU art. 64(3). However, these provisions have not been used to date.

72 TFEU, art. 64.

73 TFEU, art. 63(1) stipulates that “[w]ithin the framework of the provisions set out in this Chapter, all restrictions
on the movement of capital between Member States and between Member States and third countries shall be
prohibited,” unless, as follows from TFEU, art. 64(1), such a restriction existed, under national or EU law, on
December 31, 1993 or, as the case may be, December 31, 1999.

74 See Capital Movements, EUROPEAN COMM'N, http://ec.europa.eu/finance/capital/third-countries/
treaty_provisions/index_en.htm (last visited Nov. 10, 2017).

75 Margrethe Vestager, Keynote Address at Studienvereinigung Kartellrecht: Thoughts on Merger Reform and
Market Definition (Mar. 12, 2015).
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76 See Council Regulation 139/2004/EC, On the Control of Concentrations between Undertakings, arts. 2(2), 2(3),
2004 O.J. (L 24) 1 [hereinafter EUMR]. This is especially the case when it concerns economic public interests.

77 See also Nicolas Petit& Norman Neyrink, Industrial Policy and Competition Enforcement: Is There, Could There
and Should There be a Nexus?, in COMPETITION LAW IN TIMES OF ECONOMIC CRISIS: IN NEED OF
ADJUSTMENT? 571 (Jacques Derenne et al. eds., 2013).

78 See De Ghellinck, supra note 4, at 40.

79 The EUMR merely provides that:
[w]henever it appears to the Commission ... that a third country does not grant undertakings having their
seat or their principal fields of activity in the [Union], treatment comparable to that granted by the [Union]
to undertakings from that country, the Commission may submit proposals to the Council for an appropriate
mandate for negotiation with a view to obtaining comparable treatment for undertakings having their seat or
their principal fields of activity in the [Union].
EUMR, supra note 76, art. 24(3). Therefore, the EUMR leads to unilateral liberalization on the part of the EU
without any guarantee that the third countries in question will act in an equivalent manner, and without the
relationships with these countries (currently) providing for measures to harmonize the national provisions at the
EU level. However, it remains to be seen if this is a problem. For example, one could argue that Member States
are even better off with unilateral liberalization.

80 Parliament and Council Directive 2009/72/EC, Concerning Common Rules for the Internal Market in Electricity,
2009 O.J. (L 211) 55; Parliament and Council Directive 2009/73/EC, Concerning Common Rules for the Internal
Market in Natural Gas, 2009 O.J. (L 211) 94. See Anatole Boute, Wederkerigheid in Europese en Russische
Energie-Investeringen: Een Juridische Analyse van de ‘Gazprom-Clausule’, NEDERLANDS TIJDSCHRIFT
VOOR ENERGIERECHT, no. 5/6, 2007 at 247; Erich Vranes, State Measures Protecting Against “Undesirable”
Foreign Investment, 67 ZEITSCHRIFT FÜR ÖFFENTLICHES RECHT 639, 642 (2012).

81 Parliament and Council Regulation 2008/1008/EC, On Common Rules for the Operation of Air Services in the
Community, 2008 O.J. (L 293) 3.

82 Parliament and Council Directive 2013/36/EU, On Access to the Activity of Credit Institutions and the
Prudential Supervision of Credit Institutions and Investment Firms, 2013 O.J. (L 176) 338.

83 See Directive 2009/72/EC, supra note 80, rec. 25; Directive 2009/73/EC, supra note 80, rec. 22.

84 Directive 2009/72/EC, supra note 80, art. 11(3); Directive 2009/73/EC, supra note 80, art. 9(7).

85 Directive 2009/72/EC, supra note 80, art. 11(8).

86 Id. art. 11(9); Directive 2009/73/EC, supra note 80, art. 11(9). See Boute, supra note 80; Vranes, supra note 80.

87 See Regulation 2008/1008/EC, supra note 81, art. 4(f).

88 See Directive 2013/36/EU, supra note 82, art. 14(3).

89 Id. art. 47(1).

90 Opinion of Advocate General Jääskinen, De Staat der Nederlanden v. Essent& Others, Joined Cases C-105/12
to C-107/12, EU:C:2013:242, ¶ 76. Cf. Kamiel Mortelmans, The Relationship Between the Treaty Rules and
Community Measures for the Establishment and Functioning of the Internal Market, 39 COMMON MKT. L.
REV. 1303, 1314 (2002).

91 Germany v. Parliament& Council, Case C-233/94, EU:C:1997:231, ¶ 57.

92 Op. Advoc. Gen., De Staat de Nederlanden, EU:C:2013:242, ¶ 77.
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93 Id.

94 According to a 2017 Merics report, the EU attracted EUR 35 billion in completed Chinese foreign direct
investment transactions in 2016, corresponding to a 77% increase compared with 2015 levels. See Thilo
Hanemann & Mikko Houtari, Record Flows and Growing Imbalances: Chinese Investment in Europe in 2016
(Merics Papers on China 3, 2017).

95 Proposal for a Regulation of the European Parliament and the Council Establishing a Framework for Screening
of Foreign Direct Investments into the European Union, at 10, COM (2017) 297 final (Sep. 13, 2017) [hereinafter
Proposed FDI Regulation].

96 Id.

97 Id.

98 FDI Briefing, supra note 57. See also Commission Communication to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the Committee of the Regions: Welcoming
Foreign Direct Investment While Protecting Essential Interests, COM (2017) 494 final (Sep. 13, 2017).

99 Commission Communication, COM (2017) 494, supra note 98.

100 Id.

101 In the context of the United States, see generally EDWARD GRAHAM & DAVID MARCHICK, U.S.
NATIONAL SECURITY AND FOREIGN DIRECT INVESTMENT (2006).

102 Lawrence Eaker & Sun Tao, Chinese Investment in the European Union and National Security Review: Is the EU
Legal Regime About to Follow the US Model?, 9 FRONTIERS OF LAW IN CHINA 42, 42 (2014).

103 See Angela Stanzel, Germany's Turnabout on Chinese Takeovers (Mar. 21, 2017), http://www.ecfr.eu/article/
commentary_germanys_turnabout_on_chinese_takeovers_7251.

104 FDI Briefing, supra note 57.

105 Id.

106 Proposed FDI Regulation, supra note 95.

107 Mannheimer Swartling, supra note 52, at 1-2.

108 Id.

109 Joint Declaration, supra note 22, states:
The right of private-sector actors to decide when to invest or sell [shares in] companies is extremely important
and merits full protection. At the same time, however, it is also important to prevent any damage to the economy
through one-sided, strategic direct investment made by foreign buyers in areas sensitive to security or industrial
policy, and to ensure reciprocity. The state instruments that are currently available at the level of EU Member
States are not sufficient to guarantee protection of this kind. What is needed is a European solution, which would
then similarly ensure fair competitive conditions across the EU. Foreign investment regimes in Member States
as already allowed by the EU treaty would remain in place.

110 Id. (“The right of intervention shall be without prejudice to existing bilateral and multilateral agreements.”)

111 European Parliament Proposal for a Union Act on the Screening of Foreign Investment in Strategic Sectors,
B[8-0000/2017] (Mar. 20, 2017).

112 Commission Reflection Paper on Harnessing Globalization, at 15, COM (2017) 240 (May 10, 2017).
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113 Id.

114 Id.

115 Jean-Claude Juncker, President of the European Commission, State of the Union Address 2017 (Sep. 13, 2017).

116 Proposed FDI Regulation, supra note 95.

117 Id. at 2.

118 TFEU, arts. 63-66.

119 TFEU, arts. 49-55.

120 See TFEU, art. 26(2).

121 See TFEU, art. 18.

122 See Commission Communication on Certain Legal Aspects Concerning Intra-EU Investment, 1997 O.J. (C 220)
15 [hereinafter Intra-EU Investment Communication]; Association Église de Scientologie de Paris v. Prime
Minister, Case C-54/99, EU:C:2000:124, ¶ 14.

123 TFEU, art. 63 (1) (“Within the framework of the provisions set out in this Chapter, all restrictions on
the movement of capital between Member States and between Member States and third countries shall be
prohibited.”).

124 SECIL v. Fazenda Pública, Case C-464/14, EU:C:2016:896, ¶ 24 (citing Criminal Proceedings Against Sanz de
Lera & Others, Joined Cases C-163/94, C-165/94 & C-250/94, EU:C:1995:451, ¶¶ 41, 47; Skatteverket v. A, Case
C-101/05, EU:C:2007:804, ¶ 21).

125 Skatteverket, EU:C:2007:804, ¶ 27; Belgische Staat v. KBC Bank NV, Joined Cases C-439/07 & C-499/07,
EU:C:2009/339, ¶ 66.

126 Council Directive 88/361/EEC, For the Implementation of Article 67 of the Treaty, 1988 O.J. (L 178) 5.

127 Van Hilten-van der Heijden v. Inspecteur van de Belastingdienst & Others, Case C-513/03, EU:C:2006:131,
¶ 39. The Nomenclature under Annex I to Council Directive 88/361/EEC, supra note 126, lists under “direct
investments”:
(1) establishment and extension of branches or new undertakings belonging solely to the person providing the
capital, and the acquisition in full of existing undertakings; (2) participation in new or existing undertakings with
a view to establishing or maintaining lasting economic links; (3) long-term loans with a view to establishing or
maintaining lasting economic links; and (4) reinvestment of profits with a view to maintaining lasting economic
links.
That part of the annex also refers to the explanatory notes, which define certain terms solely for the purpose
of the Nomenclature and Directive 88/361/EEC. Those notes define “direct investments” as “investments of all
kinds by natural persons or commercial, industrial or financial undertakings, and which serve to establish or to
maintain lasting and direct links between the person providing the capital and the entrepreneur to whom or the
undertaking to which the capital is made available in order to carry on an economic activity.” The notes add that
the concept “must therefore be understood in its widest sense.” See Opinion of Advocate General Sharpston,
Opinion Procedure 2/15, EU:C:2016:992, ¶ 318.

128 Comm'n v. Portugal, Case C-212/09, EU:C:2011:717, ¶ 47 (citing Comm'n v. Netherlands, Joined Cases C-282/04
& C-283/04, EU:C:2006:608, ¶ 19; Comm'n v. Germany, Case C-112/05, EU:C:2007:623, ¶ 18; Comm'n v.
Portugal, Case C-171/08, EU:C:2010:412, ¶ 49; Comm'n v. Portugal, Case C-543/08, EU:C:2010:669, ¶ 46). See
also Staat der Nederlanden v. Essent NV& Others, Joined Cases C-105/12 to C-107/12, EU:C:2013:677, ¶ 40.

129 Intra-EU Investment Communication, supra note 122, at ¶ 4.
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130 Id. This freedom entails that an EU resident, including a company that has been incorporated in accordance
with the laws of another Member State and has its registered office, central administration or principal place of
business within the EU, can participate on a stable and continuing basis in the economic life of a Member State
other than his State of origin, and can profit from this. See TFEU, arts. 49, 54; see also Cadbury Shweppes v.
Cadbury Schweppes Overseas, Case C-196/04, EU:C:2006:544, ¶ 53.

131 Marianne Scheunemann v. Finanzamt Bremerhaven, Case C-31/11, EU:C:2012:481, ¶ 23.

132 Peeters, supra note 45. See also Intra-EU Investment Communication, supra note 122, at ¶ 4; C. Baars v.
Inspecteur der Belastingdienst Particulieren/Ondernemingen Gorinchem, Case C-251/98, ECLI:EU:C:2000:205,
¶ 22.

133 TFEU, art. 63(2) prohibits “all restrictions on payments.” The difference between the two provisions lies in
the fact that the provision on capital involves financial operations essentially concerned with the investment of
funds in question, while the payments provision concerns the remuneration for a service or good provided in the
framework of the provisions on, for example, goods and services

134 Comm'n v. Portugal, EU:C:2011:717, ¶ 41 (citing Holböck v. Finanzamt Salzburg-Land, Case C-157/05,
EU:C:2007:297, ¶ 22; Comm'n v. Italy, Case C-326/07, EU:C:2009:193, ¶ 33; Comm'n v. Portugal, Case C-543/08,
EU:C:2010:669, ¶ 40). According to the CJEU's case law:
a provision of national law which imposes quantitative or qualitative restrictions on investments made in other
Member States has a restrictive effect in relation to companies established in other Member States in that such
a provision constitutes an obstacle to the raising, by such companies, of capital, since the acquisitions of, inter
alia shares is restricted.
Staat der Nederlanden, EU:C:2013:677, ¶ 42 (citing Comm'n v. Poland, Case C-271/09, EU:C:2011:855, ¶¶
51-52). In a third-country situation, the CJEU has held that “[i]t follows from settled case-law that the measures
prohibited by Article 63(1) TFEU, as restrictions on the movement of capital, include those that are such as
to discourage non-residents from making investments in a Member State or to discourage that Member State's
residents from doing so in other States.” SECIL, EU:C:2016:896, ¶ 45.

135 See Comm'n v. Portugal, Case C-367/98, EU:C:2002:326, ¶ 44.

136 See id. ¶¶ 43-45; Comm'n v. Portugal, EU:C:2011:717, ¶ 65.

137 See Comm'n v. Italy, Case C-174/04, EU:C:2005:350, ¶ 32. For more explanation and examples of the (very) wide
interpretation of “restrictions”, see Jukka Snell, Free Movement of Capital: Evolution as a Non-Linear Process,
in THE EVOLUTION OF EU LAW 554-57 (Paul Craig & Gráinne De Búrca eds., 2d ed. 2011).

138 See, e.g., Comm'n v. Germany, Case C-591/13, EU:C:2015:230, ¶ 56 (citing Comm'n v. Denmark, Case
C-261/11, EU:C:2013:480, ¶¶ 26-27). See also FRANK BENYON, DIRECT INVESTMENT, NATIONAL
CHAMPIONS AND EU TREATY FREEDOMS: FROM MAASTRICHT TO LISBON 7-22 (2010).

139 It is obvious that this primarily concerns categories 1 and 2 referred to above.

140 Jones & Davies, supra note 1, at 471-72.

141 Association Église de Scientologie, EU:C:2000:124, ¶ 14.

142 Commission v. Spain, Case C-207/07, EU:C:2008:428.

143 Id. ¶¶ 37-39.

144 Comm'n v. Greece, Case C-244/11, EU:C:2012:694, ¶ 17.

145 See Capital Movements, EUROPEAN COMM'N http://ec.europa.eu/finance/capital/framework/court/
index_en.htm, and the Commission Staff Working Document, Special Rights in Privatised Companies in the
Enlarged Union--A Decade Full of Developments (July 22, 2005), http://ec.europa.eu/internal_market/capital/
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docs/privcompanies_en.pdf. It should be noted in this regard that EU law does not preclude the privatization or
nationalization of undertakings, as a system of ownership cannot in itself be regarded as an obstacle subject to the
prohibitions laid down by the TFEU. See Staat der Nederlanden, EU:C:2013:677, ¶ 30 (citing Costa v. E.N.E.L.,
Case C-6-64, EU:C:1964:66; Comm'n v. Greece, Case C-244/11, EU:C:2012:694, ¶ 17). However, the exercise
of this may not violate EU law. Restrictive consequences other than those directly and inevitably stemming
from the public or private system of ownership are, on the contrary, subject to the fundamental freedoms of the
TFEU. See Op. Advoc. Gen., Staat der Nederlanden, EU:C:2013:242, ¶ 42. In Comm'n v. Netherlands, Advocate
General Poiares Maduro pointed out that:
[w]hen a State decides to open a certain sector of the market, it must act in a manner which is consistent with
that decision. This requirement for consistency arises from the need to ensure that the State acts in conformity
with either the market process or the political process. In the case of the privatisation of former State owned
companies, this requirement is particularly important. The Treaty entitles the Member States to maintain public
ownership of certain companies. Nevertheless, it does not entitle them to curtail selectively the access of market
operators to certain economic sectors once those sectors have been privatised. If the State were entitled to
maintain special forms of market control over privatised companies, it could easily frustrate the application of
the rules on free movement by granting only selective and potentially discriminatory access to substantial parts
of the national market.
Opinion of Advocate General Poiares Maduro, Comm'n v. Netherlands, Joined Cases C-282/04 & C-283/04,
EU:C:2006:234, ¶¶ 28-29.

146 Comm'n v. Portugal, EU:C:2002:326, ¶¶ 40, 43. This case is commonly associated with the golden-share case law,
probably because it deals with the retention of control in the process of privatization.

147 Comm'n v. France, Case C-483/99, EU:C:2002:327.

148 Comm'n v. Belgium, Case C-503/99, EU:C:2002:328. However, this violation could be justified to guarantee
energy supply in times of crisis.

149 See Comm'n v. France, EU:C:2002:327, ¶ 38.

150 See Comm'n v. Belgium, EU:C:2002:328, ¶¶ 39-41, 49-53.

151 See Comm'n v. Portugal, EU:C:2002:326, ¶¶ 13, 14, 40, 43. Although strictly speaking not a golden-share case,
this case is commonly associated with the golden-share case law, probably because it deals with the retention of
control in the process of privatization.

152 In that context reference can inter alia be made to: Comm'n v. Spain, Case C-463/00, EU:C:2003:272;
Comm'n v. United Kingdom, Case C-98/01, EU:C:2003:273; Comm'n v. Italy, Case C-174/04, EU:C:2005:350;
Comm'n v. Netherlands, Joined Cases C-282/04 &C-283/04, EU:C:2006:608, ¶ 22; Comm'n v. Germany,
Case C-112/05, EU:C:2007:623; Federconsumatori& Others v. Comune di Milano, Joined Cases C-463/04
& C-464/04, EU:C:2007:752; Comm'n v. Italy, Case C-326/07, EU:C:2009:193; Comm'n v. Portugal, Case
C-171/08, EU:C:2010:412; Comm'n v. Portugal, Case C-543/08, EU:C:2010:669; Comm'n v. Portugal, Case
C-212/09, EU:C:2011:717.

153 Opinion of Advocate General Poiares Maduro, Federconsumatori& Others v. Comune di Milano, Joined Cases
C-463/04 & C-464/04, EU:C:2006:524, ¶ 24, cited in Andrea Biondi, The Rationale of State Aid Control: A Return
to Orthodoxy, 12 CAMBRIDGE Y.B. EUR. LEGAL STUD. 35, 45 (2010).

154 Comm'n v. United Kingdom, EU:C:2003:273.

155 Peeters, supra note 45.

156 Comm'n v. United Kingdom, EU:C:2003:273, ¶ 10 (quoting art. 10 of the British Airports Authority's Articles
of Association).
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157 Namely: the company's voluntary winding up; amendment of the provisions of the articles relating to the rights
attaching to the Special Share; disposal of one of the company's airports; or surrender of the right to exercise
over half the voting rights in a subsidiary owning an airport. Id.

158 Id. ¶ 11 (quoting art. 40(1) of the British Airports Authority's Articles of Association).

159 Id. ¶¶ 18-24.

160 Id. ¶ 25-32.

161 Id. ¶¶ 26, 30-31.

162 Id. ¶ 31.

163 Id. ¶ 44.

164 Id. ¶ 48.

165 Id.

166 Id.

167 CATHERINE BARNARD, THE SUBSTANTIVE LAW OF THE EU 587 (2013); Peeters, supra note 45. The
restriction in question must arise from a mechanism that deviates from private law to benefit public authorities.
Op. Advoc. Gen., Staat der Nederlanden, EU:C:2013:242, ¶ 3.

168 See Comm'n v. Netherlands, EU:C:2006:608, ¶ 22.

169 See Comm'n v. Germany, EU:C:2007:623, ¶¶ 26-28.

170 Such as by the conclusion of restrictive shareholders' agreements.

171 See Peeters, supra note 45.

172 See Mads Andenas, Tilmann Gutt & Matthias Pannier, Free Movement of Capital and National Company Law,
16 EUR. BUS. L. REV. 757, 772-78 (2005). More recently, see Clottens, supra note 44, at 337, 345.

173 Arthur S. Hartkamp, De Werking van het EG-Verdrag in Privaatrechtelijke Verhoudingen, 72(1)
MEDEDELINGEN VAN DE AFDELING LETTERKUNDE, NIEUWE REEKS 7-9, 18-20 (2009).

174 See International Transport Workers' Federation v. Viking Line ABP, Case C-438/05, EU:C:2007:772; Laval
un Partneri v. Svenska Byggnadsarbetareförbundet & Others, Case C-341/05, EU:C:2007:809; B.N.O. Walrave
v. Association Union cycliste internationale & Others, Case C-36/74, EU:C:1974:140; Roman Angonese v.
Cassa di Risparmio di Bolzano SpA, Case C-281/98, EU:C:2000:296. Another important question is whether
this is desirable. The expansion of the area of application of the free movement of capital and the freedom of
establishment may have an enormous impact on national private law, in particular on company law. It would
have a direct impact on private relations, with all the related consequences for the legal certainty, while this is not
based on any well-considered decision of the national legislators. In addition, in light of the fact that including
an “opt-out” scheme was crucial in establishing Parliament and Council Directive 2004/25/EC, On Takeover
Bids, 2004 O.J. (L 142) 12 [hereinafter Thirteenth Directive], it would seem undesirable that via the construction
of horizontal direct effect, the CJEU could still remedy the “limitations” of the positive harmonization of the
directive--inter alia consisting of the fact that Thirteenth Directive, art. 11(7) excludes golden shares from the
application of the breakthrough rule to the extent that they are not compatible with EU law. See Peeters, supra
note 45. Thus, a well-considered harmonization by the legislator appears to be a more suitable alternative, even
though to date, attempts at harmonization have proved to be unsuccessful. In this connection, reference can,
for example, be made to the proposals of the Fifth and Ninth Directive, the Thirteenth Directive and the 2003
Action Plan. See, e.g., Clottens, supra note 44, at 291.
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175 I.e., restrictions in the company's articles of association that are permitted under national company law or via
numerous private law constructions.

176 In this context, the cases of Comm'n v. France, C-265/95, EU:C:1997:595; Eugen Schmidberger, Internationale
Transporte und Planzüge v. Republik Österreich, C-112/00, EU:C:2003:333 are illustrative, in which it was the
Member State whose acts or omissions were deemed to be in breach of EU law via the ties of the duty of sincere
cooperation.

177 See Comm'n v. Portugal, EU:C:2010:669, ¶¶ 56-57.

178 See Harm Schepel, Constitutionalising the Market, Marketising the Constitution, and to Tell the Difference: On
the Horizontal Application of the Free Movement Provisions in EU Law, 18 EUR. L. J. 177, 192-93 (2012).

179 The CJEU has consistently returned to the public law capacity of the Member State involved.

180 See Opinion of Advocate General Maduro, Comm'n v. Netherlands, Joined Cases C-282/04 & C-283/04,
EU:C:2006:234, ¶ 22.

181 It is clear that to deny such a line of reasoning would largely compromise the practical effect of the prohibition
laid down in TFEU, art. 63. See Opinion of Advocate General Mengozzi, Comm'n v. Portugal, Case C-171/08,
EU:C:2009:743, ¶ 65 (“Even if the origin of those shares is to be found in private law, the Portuguese Republic is
also answerable for their creation. In my view, there can be no doubt that the Member States, in their capacity as
signatories to the Treaty, are required to comply with the rules relating to the fundamental freedoms of movement
irrespective of whether they act in the capacity of public authorities or private law entities. To maintain a different
view would amount to offering the Member States ways of circumventing those rules given that, in their capacity
as legislators, they could, without difficulty, amend national private law by requiring, for example, companies
in which they hold shares to include in their articles of association provisions conferring certain special rights
on them.”).

182 See Parliament and Council Directive 2014/24/EU, On Public Procurement, rec. 1, 2014 O.J. (L 94) 65.

183 Id.; Parliament and Council Directive 2014/23/EU, On the Award of Concession Contracts, 2014 O.J. (L94) 1;
Parliament and Council Directive 2014/25/EU, On Procurement by Entities Operating in the Water, Energy,
Transport and Postal-Services Sectors, 2014 O.J. (L 94) 243.

184 This is required by TFEU, arts. 52, 65, as well as by the case-law of the CJEU concerning overriding reasons in
the public interest. See Rewe v. Bundesmonopolverwaltung für Branntwein (Cassis de Dijon), Case C-120/78,
EU:C:1979:42.

185 See, e.g., Comm'n v. Portugal, EU:C:2010:669, ¶ 83 (citing Commission v Germany, Case C-112/05,
EU:C:2007:623, ¶¶ 72-73; Comm'n v. Portugal, Case C-171/08, EU:C:2010:412, ¶ 69). See also Intra-EU
Investment Communication, supra note 122, at ¶ 3; Schepel, supra note 178, at 196 (citing Catherine Barnard,
Derogations, Justifications and the Four Freedoms: Is State Interest Really Protected?, in THE OUTER LIMITS
OF EUROPEAN UNION LAW 273 (Catherine Barnard & Okeoghene Odudueds eds., 2009). As regards a
scheme of prior administrative authorization, the CJEU has held that such schemes must be proportionate to
the aim pursued, inasmuch as the same objective could not be attained by less restrictive measures, in particular
by a system of declaration ex post. Moreover, such a scheme must be based on objective, non-discriminatory
criteria that are known in advance to the undertakings concerned, in such a way as to circumscribe the exercise
of the authorities' discretion so that it is not used arbitrarily, and all persons affected by a restrictive measure
of that type must have a legal remedy available to them. See Comm'n v. Greece, EU:C:2012:694, ¶ 35; Comm'n
v. Portugal, EU:C:2010:669, ¶ 50.

186 TFEU, art. 65(1)(b) contains the general derogation. It provides that the provision of TFEU, art. 63 is without
prejudice to the right of Member States
to take all requisite measures to prevent infringements of national law and regulations, in particular in the field
of taxation and the prudential supervision of financial institutions, or to lay down procedures for the declaration
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of capital movements for purposes of administrative or statistical information, or to take measures which are
justified on grounds of public policy or public security.

187 As has been clear ever since Cassis de Dijon, even in the absence of positive harmonization, Member States
cannot impose their national legislation to impose restrictions on the free movement, unless this is justified by
EU mandatory requirements of public interest. See Cassis de Dijon, EU:C:1979:42, ¶¶ 13-14.

188 Intra-EU Investment Communication, supra note 122, at ¶ 9.

189 Comm'n v. France, EU:C:2002:327, ¶ 43; Comm'n v. Belgium, EU:C:2002:328, ¶ 43; Comm'n v. Spain,
EU:C:2003:272, ¶ 66.

190 See Op. Advoc. Gen., Comm'n v. Netherlands, EU:C:2006:234, ¶ 31.

191 Thus, for example, in Association Église de Scientologie, the CJEU found that while Member States are still, in
principle, free to determine the requirements of public order and public security in light of their national needs:
those grounds must, in the [Union] context and, in particular, as derogations from the fundamental principle of
free movement of capital, be interpreted strictly, so that their scope cannot be determined unilaterally by each
Member State without any control by the [EU] institutions. Thus, public order and public security may be relied
on only if there is a genuine and sufficiently serious threat to a fundamental interest of society.
EU:C:2000:124, ¶ 17. In Comm'n v. Greece, the CJEU held that:
in the case of undertakings carrying out activities and supplying public services in the petroleum,
telecommunications and energy sectors, the Court has held that the objective of guaranteeing the security of
supply of such products or the supply of such services in the event of a crisis, on the territory of the Member
State at issue, may constitute a public security reasons and, therefore, possibly justify an obstacle to the free
movement of capital.
EU:C:2012:694, ¶ 65.

192 See, e.g., Laboratoires Fournier SA v. Direction des vérifications nationales et internationales, Case C-39/04,
EU:C:2005:161, ¶ 23 (demonstrating that in respect of R&D, “[a]lthough the promotion of research and
development may, as argued by the French Government, be an overriding reason relating to public interest,
the fact remains that it cannot justify a national measure such as that at issue in the main proceedings, which
refuses the benefit of a tax credit for research for any research not carried out in the Member State concerned.
Such legislation is directly contrary to the objective of the Community policy on research and technological
development which, according to art. 163(1) EC is, inter alia, ‘strengthening the scientific and technological bases
of Community industry and encouraging it to become more competitive at international level’. Art. 163(2) EC
provides in particular that, for this purpose, the Community is to ‘support [undertakings'] efforts to cooperate
with one another, aiming, notably, at enabling [them] to exploit the internal market potential to the full, in
particular through the removal of legal and fiscal obstacles to that cooperation.”). Examples of justifications
that may be acceptable are promoting EU R&D, maintaining press diversity, risk of seriously undermining the
financial balance of the social security system, environmental protection, protection of public health, prudential
rues, creditors, minority shareholders, workers, prudential rules, the reputation or stability of the banking sector,
the need to ensure road safety, consumer protection, the survival of small firms, and the promotion of tourism.
See Barnard, supra note 167, chs. 13, 15.

193 Cf. Comm'n v. Portugal, EU:C:2002:326, ¶ 52 (“Such interests [choosing a strategic partner, strengthening
the competitive structure of the market concerned or modernizing and increasing the efficiency of means of
production] cannot constitute a valid justification for restrictions on the fundamental freedom concerned”);
Comm'n v. Greece, EU:C:2012:694, ¶¶ 32, 37 (rejecting that the national scheme at issue would be justified by
the objectives relied upon by the Portuguese government; namely, choosing a strategic partner, strengthening
the competitive structure of the market concerned or modernizing and increasing the efficiency of means of
production, on the basis of their economic nature); Comm'n v. Spain, EU:C:2003:272, ¶ 70 (“In that regard, it
should be stated at the outset that Tabacalera SA, which produces tobacco, and Corporación Bancaria de España
SA (Argentaria), a group of commercial banks which operate in the traditional banking sector and which are not
claimed to carry out any of the functions of a central bank or similar body, are not undertakings whose objective
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is to provide public services. In merely referring to certain lines of business which in the past fell within the remit
of public savings banks, the Spanish Government does not establish that there are particular circumstances as a
result of which the banking group takes responsibility for a public-service function. It follows that the regimes
relating to Tabacalera SA and Corporación Bancaria de España SA (Argentaria) cannot be justified.”).

194 See Association Église de Scientologie, EU:C:2000:124, ¶ 17.

195 See Campus Oil Limited & Others v. Minister for Industry and Energy& Others, Case C-72/83, EU:C:1984:256.

196 See Staat der Nederlanden, EU:C:2013:677.

197 Id. ¶ 52.

198 See Anna De Luca, The EU and Member States: FDI, Portfolio Investments, Golden Powers and
SWFs, in RESEARCH HANDBOOK ON SOVEREIGN WEALTH FUNDS AND INTERNATIONAL
INVESTMENT LAW 191 (Fabio Bassan ed., 2015).

199 See Staat der Nederlanden, EU:C:2013:677.

200 See Association Église de Scientologie, EU:C:2000:124, ¶¶ 17-18.

201 Proposed FDI Regulation, supra note 95.

202 Comm'n v. Spain, EU:C:2003:272, ¶ 34; Staat der Nederlanden, EU:C:2013:677, ¶ 83; Comm'n v. Greece,
EU:C:2012:694, ¶ 67.

203 FDI Briefing, supra note 57.

204 Cf. Comm'n v. Portugal, EU:C:2002:326.

205 Criminal Proceedings Against Guerrino Casati, Case 203/80, EU:C:1981:261, ¶ 8. The close link between the two
freedoms is also demonstrated by the TFEU itself; for example, TFEU, art. 65(2) stipulates that “[t]he provisions
of this Chapter shall be without prejudice to the applicability of restrictions on the right of establishment which
are compatible with the Treaties.” See Barnard, supra note 167, at 587.

206 Whereby a barrier in respect of one freedom (potentially) also automatically entails a restriction on the other
freedom.

207 C.H.G. Kuijpers, De Rangorde Tussen de Vrijheid van Vestiging en het vrij Verkeer van Kapitaal, at 8 (Europese
Fiscale Studies, May 7, 2012).

208 Opinion of Advocate General Colomer, Comm'n v. Italy, Case C-326/07, EU:C:2008:611, ¶ 46.

209 SECIL, EU:C:2016:896, ¶ 42.

210 Comm'n v. Portugal, EU:C:2011:717, ¶ 41 (citing Holböck, EU:C:2007:297, ¶; Comm'n v. Italy, EU:C:2009:193,
¶ 33; Comm'n v. Portugal, EU:C:2010:669, ¶ 40). More recently, see SECIL, EU:C:2016:896, ¶ 31; Emerging
Markets Series of DFA Investment Trust Company v. Dyrektor Izby Skarbowej w Bydgoszczy, Case C-190/12,
EU:C:2014:249, ¶ 25; Test Claimants in the FII Group Litigation v. Commissioners of Inland Revenue, Case
C-35/11, EU:C:2012:707, ¶¶ 89-90. In that context, it can be generally contended that the CJEU tends to
exclusively apply one freedom. See Snell, supra note 137, at 569; Ruccia, supra note 44. By contrast, previous case
law of the CJEU is sometimes ambiguous and frequently has resulted in the application of both freedoms. See
Jones & Davies, supra note 1, at 471-84; Snell, supra note 137, at 568-73; Steffen Hindelang & Niklas Maydell, The
EU's Common Investment Policy-- Connecting the Dots, in EUROPEAN YEARBOOK OF INTERNATIONAL
ECONOMIC LAW--INTERNATIONAL INVESTMENT LAW AND EU LAW 3-5 (Marc Bungenberg et
al. eds., 2011); Barnard, supra note 167, at 587-88; Urszula Jaremba & Masuma Shahid, De Samenloop van het
Kapitaalverkeer en de Vrijheid van Vestiging: Een Duidelijke Afbakening Tussen de Vrijheden op het Gebied van
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de Fiscale Behandeling van Dividenden?, 11 SEW TIJDSCHRIFT VOOR EUROPEES EN ECONOMISCH
RECHT 502, 507 (2014).

211 In the sense that the company's activities can be determined, or to those shareholders capable of exerting such
a definite influence on it.

212 See Comm'n v. Greece, EU:C:2012:694, ¶¶ 25, 30-31; Comm'n v. Italy, Case C-326/07, EU:C:2009:193, ¶ 39.
In the reverse situation, where national provisions apply to shareholdings acquired solely with the intention of
making a financial investment, with no intention of influencing the management and control of the undertaking,
the review is exclusively based on the free movement of capital. See Scheunemann, EU:C:2012:481, ¶ 23. To
determine under which freedom the relevant national laws and regulations should be assessed, it must therefore
be examined whether the participation referred to in the legislation suffices to enable its holder to exercise marked
influence on a company's resolutions so that the company's activities can be determined. A general rule regarding
when “decisive control” is involved does not follow from the CJEU's case law. However, it is clear that a minority
share by no means signifies a minority position. In Scheunemann, a 25% stake was held to be sufficient to acquire
decisive influence. After all, under German law, such a holding could be used to exercise clear influence on
the company's decision-making process. The national system in Comm'n v. Greece, EU:C:2012:694, which only
pertained to the acquisition of shareholdings to which voting rights were attached that represented more than
20% of the total authorized share capital, was only assessed based on the freedom of establishment. The same
applied to the arrangements for ex post control, since it related to decisions within the scope of the management
of the company and therefore concerned only those shareholders capable of exerting a definitive influence on it.
In Comm'n v. Italy, EU:C:2009:193, ¶ 38, the CJEU considered it to be possible that shareholdings corresponding
to voting rights of 5% “might have the power to influence in a definite manner the management of company
and to determine its activities,” which would bring the issue under the freedom of establishment. However, in
view of Haribo Lakritzen Hans Riegel BetriebsgmbH v. Finanzamt Linz, Joined Cases C-436/08 & C-437/08,
EU:C:2011:61, a case on the taxation in Austria of dividends received from companies established in other
Member States and in non-member States, in which the CJEU firmly excluded the possibility that shareholdings
of less than 10% could confer definite influence, Comm'n v Italy seems to be overturned. See Schepel, supra note
178, at 195 n.116.

213 Comm'n v. Greece, EU:C:2012:694, ¶¶ 25, 30; Comm'n v. Italy, EU:C:2009:193, ¶ 39.

214 First, it would appear from the (tax) case law that in cases where a national regime applies irrespective of the
size of the shareholding, the CJEU nevertheless relies exclusively on TFEU, art. 49 if the investor in question in
actual fact has a determining influence on the undertaking involved. See Snell, supra note 137, at 570-71 (citing
Finanzamt Hamburg-Am Tierpark v. Burda GmbH, Case C-284/06, EU:C:2008:365; Proceedings Brought by
Aberdeen Property Fininvest Alpha, Case C-303/07, EU:C:2009:377; Société de Gestion Industrielle (SGI) v.
Belgium, Case C-311/08, EU:C:2010:26). More recently, see SECIL, EU:C:2016:896, ¶¶ 40-41. Moreover, even
if the national statutory regulations must be reviewed based on both freedoms, taking the subject matter of the
national statutory regulations into account, the CJEU only reviews on the basis of one freedom if the other
freedom should be considered to be subordinate. See Snell, supra note 137, at 571 (citing Glaxo Wellcome GmbH
v. Finanzamt München II, Case C-182/08, EU:C:2009:559). In this case, the CJEU's examination was based
on the free movement of capital only, even though the concrete case involved a group restructuring and the
transferred shares represented full control over a subsidiary.

215 Comm'n v. Greece, EU:C:2012:694, ¶ 22. For example, in Comm'n v. Portugal, the CJEU found that
[i]t must be stated that, in the present action for failure to fulfil obligations, it is not inconceivable that the
national provisions at issue might affect all shareholders and potential investors and not solely those shareholders
capable of exerting a definite influence on the management and control of GALP. Consequently, the contested
provisions must be examined in the light of both Article [49 TFEU] and Article [63 TFEU].
EU:C:2011:717, ¶ 45. The same is true for Comm'n v. Germany, in which the CJEU did not express any opinion
regarding the freedom of establishment only because this freedom had not been invoked:
[i]n the present case, it is apparent from the file, in particular, from the Federal Republic of Germany's arguments
in defence, that the provisions of the VW Law in dispute in the present proceedings address, at least in part, the
situation of a possible takeover of Volkswagen by a shareholder seeking to exercise a controlling influence over
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the undertaking. It must be stated, however, that the Commission did not advance any specific line of argument
in support of any restriction on the freedom of establishment, either in its application or in its reply, or even
at the hearing.
EU:C:2007:623, ¶¶ 14-15.

216 De Luca, supra note 198, at 195 (citing Comm'n v. Portugal, EU:C:2011:717, ¶¶ 48, 57-58; Comm'n v. Germany,
EU:C:2007:623, ¶¶ 50-52; Comm'n v. Portugal, EU:C:2010:412, ¶ 60; Comm'n v. Portigal, EU:C:2010:669, ¶ 56).

217 For example, in Comm'n v. Italy, Advocate General Colomer found that:
it is worth mentioning that it may be inferred from the events that it was precisely the fear of investments for the
purposes of establishment that has led the Italian State to pass the legislation to which the Commission objects.
Even if it is not the sole motivation, there is an underlying desire to prevent undertakings in strategic sectors
from falling into the hands of financial groups of dubious solvency from outside the Community which may
have objectives incompatible with the policies of the Member States.
Op. Advoc. Gen., Comm'n v. Italy, EU:C:2008:611, ¶ 50. See also Clottens, supra note 44, at 340.

218 This erga omnes principle may be regarded as one of the clearest confirmations of the EU's economic policy,
which is aimed at a non-protectionist open market economy with free competition. Hindelang & Maydell, supra
note 210, at 8. Denying protection for activities that are on the interface between the freedom of establishment
and the free movement of capital, such as direct investments, would oppose this.

219 See TFEU, arts. 119-20, 206-07.

220 See Hindelang & Maydell, supra note 210, at 6. The question regarding whether this is entirely pure from a
dogmatic point of view is debatable. For example, in Commission v. Germany, Advocate General Colomer
found:
I have not altered my view that the natural and appropriate framework within which to consider the various
restrictions deriving from what can, very imprecisely, be described as ‘golden shares' is the freedom of
establishment, since the defendant Member State is generally seeking to control, using powers of intervention as
regards share structure, the formation of the privatised companies' corporate will (either by intervening in the
composition of the membership or by influencing specific management decisions), an aspect which has little to
do with the free movement of capital.
Opinion of Advocate General Colomer, Comm'n v. Germany, Case C-112/05, ECLI:EU:C:2007:92, ¶ 58.

221 Apart from the Treaty exceptions regarding the free movement of capital, which are, in principle, limited to the
movements with third countries, the text of TFEU, art. 63 does not make any distinction between intra-EU and
third-country situations. Therefore, according to the letter of this provision, leaving aside justified restrictions,
the movement of capital in respect of third countries should be fully liberalized.

222 See Hindelang & Maydell, supra note 210, at 2.

223 Skatteverket v. A, Case C-101/05, EU:C:2007:804, ¶ 37.

224 Test Claimants in the FII Group Litigation v. Commissioners of Inland Revenue, Case C-446/04,
EU:C:2006:774, ¶ 171.

225 Belgische Staat v. KBC Bank NV, Joined Cases C-439/07 & C-499/07, EU:C:2009:339, ¶ 72.

226 In view of the limited number of cases in this area, which are, moreover, highly casuistic and focus on the field of
taxation, the exact extent of the permitted exceptions and justifications in connection with restrictions in respect
of investors from third countries and the degree to which the Commission is prepared to commence infringement
proceedings is still unclear. See also Jones & Davies, supra note 1.

227 See TFEU, art. 63(1).

228 See, in particular, TFEU, art. 64.
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229 According to the OECD, foreign direct investment reflects the objective of establishing a lasting interest by a
resident enterprise in one economy (direct investor) in an enterprise (direct investment enterprise) that is resident
in an economy other than that of the direct investor. The lasting interest implies the existence of a long-term
relationship between the direct investor and the direct investment enterprise, and a significant degree of influence
on the management of the enterprise. See OECD, BENCHMARK DEFINITION OF FOREIGN DIRECT
INVESTMENT ¶ 117 (4th ed. 2008). The IMF employs a similar definition. See INT'L MONETARY FUND,
BALANCE OF PAYMENTS MANUAL (1993). In line with that, the CJEU has held inter alia in Comm'n v.
Portugal that:
movements of capital within the meaning of Art. 56(1) EC include in particular ‘direct’ investments, namely
investments in the form of participation in an undertaking through the holding of shares which confers the
possibility of effectively participating in its management and control, and ‘portfolio’ investments, namely
investments in the form of the acquisition of shares on the capital market solely with the intention of making a
financial investment without any intention to influence the management and control of the undertaking.
EU:C:2010:412, ¶ 49. See also Test Claimants, EU:C:2006:774, ¶ 182; Commission Communication, supra note 54.
Most recently, Advocate General Sharpston defined “foreign direct investment” in TFEU, art. 207(1) as follows:
investments made by natural or legal persons of a third State in the European Union and investments made
by EU natural or legal persons in a third State which serve to establish or maintain lasting and direct links,
in the form of effective participation in the company's management and control, between the person providing
the investment and the company to which that investment is made available in order to carry out an economic
activity. In applying that definition, I consider that the fact that the direct investor owns at least 10% of the voting
power of the direct investment enterprise may offer evidentiary guidance but is certainly not determinative.
Opinion of Advocate General Sharpston, Opinion Procedure 2/15, EU:C:2016:992, ¶ 322.

230 Youri Devuyst, The European Union's Competence in International Trade After the Treaty of Lisbon, 39 GA. J.
INT'L & COMP. L. 639, 653 (2011).

231 Meunier, supra note 56, at 1-2; August Reinisch, The Division of Powers Between the EU and Its
Member States “After Lisbon”, in EUROPEAN YEARBOOK OF INTERNATIONAL ECONOMIC LAW--
INTERNATIONAL INVESTMENT LAW AND EU LAW 53 (M. Bungenberg et al. eds., 2011).

232 See Marc Bungenberg, The Division of Competences Between the EU and Its Member States in the
Area of Investment Politics, in EUROPEAN YEARBOOK OF INTERNATIONAL ECONOMIC LAW--
INTERNATIONAL INVESTMENT LAW AND EU LAW 29 (Marc Bungenberg et al. eds., 2011);
Vranes, supra note 80, at 660; Parliament and Council Regulation 1219/2012/EU, Establishing Transitional
Arrangements for Bilateral Investment Agreements Between Member States and Third Countries, 2012 O.J. (L
351) 40.

233 “Portfolio investments” are investments in the form of the acquisition of shares on the capital market solely
with the intention of making a financial investment without any intention to influence the management and
control of the undertaking. See Comm'n v. Portugal, EU:C:2010:412, ¶ 49. TFEU, art. 207 merely refers to “direct
foreign investments.” See Panos Koutrakos, External Action: Common Commercial Policy, Common Foreign
and Security Policy, Common Security and Defence Policy, in THE OXFORD HANDBOOK OF EUROPEAN
UNION LAW 276 (Anthony Arnull & Damian Chalmers eds., 2015).

234 Commission Communication, supra note 54. By making reference to TFEU, art. 3(2), the Commission has held
that to the extent that international agreements on investment affect the scope of the common rules set by the
Treaty's Chapter on capitals and payments, the exclusive EU competence to conclude agreements in this area
would be implied.

235 Id.

236 See Proposal for a Regulation of the European Parliament and of the Council Establishing a Framework
for Managing Financial Responsibility Linked to Investor-State Dispute Settlement Tribunals Established by
International Agreements to Which the European Union is Party, at 3-5, COM (2012) 335 final (June 21, 2012).

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0371186556&pubNum=0001348&originatingDoc=I1ffcb4c2ea2e11e8a5b3e3d9e23d7429&refType=LR&fi=co_pp_sp_1348_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1348_653
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0371186556&pubNum=0001348&originatingDoc=I1ffcb4c2ea2e11e8a5b3e3d9e23d7429&refType=LR&fi=co_pp_sp_1348_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1348_653
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237 This follows inter alia from the negotiation mandate of October 9, 2014 regarding the Transatlantic Trade and
Investment Partnership (TTIP). See Directives for the Negotiation on a Comprehensive Trade and Investment
Agreement, Called the Transatlantic Trade and Investment Partnership, Between The European Union and the
United States of America (June 17, 2003), ¶ 22, http://data.consilium.europa.eu/doc/document/ST-11103-2013-
DCL-1/en/pdf.

238 Along similar lines, see Hindelang & Maydell, supra note 210, at 13.

239 See TFEU, art. 4(2)(a).

240 Opinion 2/15, EU:C:2017:376. For earlier reflections, see Marc Bungenberg & Stephan Hobe, The Relationship
of International Investment Law and European Union Law, in INTERNATIONAL INVESTMENT LAW 1612
(Marc Bungenberg et al. eds., 2015); Griebel, supra note 62, at 314.

241 Opinion 2/15, EU:C:2017:376, ¶ 80 (citing SECIL, EU:C:2016:896, ¶¶ 75-76).

242 Id.

243 Which stipulates that:
[t]he common commercial policy shall be based on uniform principles, particularly with regard to changes
in tariff rates, the conclusion of tariff and trade agreements relating to trade in goods and services, and the
commercial aspects of intellectual property, foreign direct investment, the achievement of uniformity in measures
of liberalisation, export policy and measures to protect trade such as those to be taken in the event of dumping
or subsidies. The common commercial policy shall be conducted in the context of the principles and objectives
of the Union's external action.

244 Opinion 2/15, EU:C:2017:376, ¶¶ 81-84.

245 Bungenberg & Hobe, supra note 240, at 1614. According to this view, EU's exclusive competences regarding
foreign direct investment are comprehensive in substance. Only the EU is empowered to issue unilateral
investment control measures in respect of third-country investors, and the use of existing restrictive measures at
the Member State level would violate the EU's exclusive competence. See Vranes, supra note 80, at 663. However,
according to an alternative view, national restrictive laws and regulations that existed prior to the entering into
force of the Lisbon Treaty remain good law to the extent they do not infringe substantive EU law and no EU
secondary law is enacted. Id. This would also align the issue of existing internal foreign investment or merger
laws with existing Member State BITs, which may stay in force to the degree they are compatible with EU law
until they have been replaced. This view is supported by the fact that to date, the EU has not issued any general
rules to restrict incoming investments (under certain circumstances), even though it is competent to do so by
virtue of TFEU, arts. 64(2), 64(3), 66.

246 See supra note 229 and accompanying text.

247 Opinion 2/15, EU:C:2017:376, ¶ 87.

248 Op. Advoc. Gen., Opinion 2/15, EU:C:2016:992, ¶ 330.

249 Vranes, supra note 80, at 663.

250 Meunier, supra note 56, at 13.

251 TFEU, art. 65(1)(b):
The provisions of Article 63 shall be without prejudice to the right of Member States ... to take all requisite
measures to prevent infringements of national law and regulations, in particular in the field of taxation and
the prudential supervision of financial institutions, or to lay down procedures for the declaration of capital
movements for purposes of administrative or statistical information, or to take measures which are justified on
grounds of public policy or public security.
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252 Vranes, supra note 80, at 664.

253 Id.

254 TFEU, art. 207(6).

255 See Opinion 2/15, EU:C:2017:376.

256 Id. ¶ 100.

257 Id. ¶ 101. Moreover, the CJEU explained that art. 9.3.3 of the envisaged agreement requires any less favorable
treatment of Singaporean investors to be “necessary” and not to constitute a “disguised restriction.” Those two
requirements make it possible to ensure that the commitment as to “no less favourable treatment,” laid down
in arts. 9.3.1 and 9.3.2, is not rendered redundant.

258 Advocate General Sharpston explained that the limitation on the discretion of the Member States that results
from Article 9.3.3 is inherent in the conduct of international trade, and international trade falls within the
exclusive competence of the EU. See Op. Advoc. Gen., Opinion 2/15, EU:C:2016:992.

259 Opinion 2/15, EU:C:2017:376, ¶ 103.

260 European Parliament Resolution of 6 April 2011 on the Future European International Investment Policy
(2010/2203(INI)), ¶ 24.

261 Jones & Davies, supra note 1, at 485.

262 Id. See also Piero Malvestiti, Address to the European Parliament, Towards an Economic Programme for
Europe, (Nov. 20, 1962). The contemporary TFEU fails to refer to this problem as well.

263 EUMR, art. 14(2). In terms of EUMR, art. 14(3), in fixing the amount of the fine, the Commission must have
regard to the nature, gravity, and duration of the infringement. See Note Submitted by the European Union to
Working Party No. 3 of the Competition Committee, on Investigations of Consummated and Non-Notifiable
Mergers, OECD Doc. DAF/COMP/WP3/WD(2014)19 (Feb. 12, 2014). There are specific rules for public bids
or transactions in securities, although they are generally subject to the same regime.

264 Portugal v. Comm'n, Case C-42/01, EU:C:2004:379.

265 Comm'n v.Portugal, EU:C:2002:326.

266 Commission Decision Relating to a Proceeding Pursuant to Article 21 of Council Regulation 4064/89: Case No
COMP/M.2054 - Secil/Holderbank/Cimpor (Nov. 22, 2000) [hereinafter Secil/Holderbank/Cimpor].

267 See Portugal v. Comm'n, EU:C:2004:379, ¶ 6; Secil/Holderbank/Cimpor, supra note 266, ¶ 15.

268 See Téa Mäkelä, The CJEU Rules for the First Time on Art. 21(3) of the EUMR in Case C-42/01 Portuguese
Republic v. Commission, 1 COMPETITION POL'Y NEWSL. 19 (2005).

269 See Portugal v. Comm'n, EU:C:2004:379 ¶¶ 20, 22.

270 Secil/Holderbank/Cimpor, supra note 266.

271 Comm'n v. Portugal, EU:C:2002:326.

272 Id. ¶¶ 20-35.

273 Id. ¶ 54.

274 See Portugal v. Comm'n, EU:C:2004:379, ¶ 77.
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275 See, e.g., Géraldine Babin, European Union Merger Control: The End of Member State Industrial Policy?,
COLUM. J. EUR. L. BLOG (citing Fran<< special characters>>ois-Charles Laprévote & Antoine Winckler,
European Champions and Merger Control Rules: A Few Lessons from the Commission's Decisional Practice,
4 CONCURRENCES 10, 10 (2014); António G. Soares, National Champions' Rhetoric in European Law or
The Many Faces of Protectionism, 31 WORLD COMPETITION 353, 358 (2008); Mark Thatcher, European
Commission Merger Control: Combining Competition and the Creation of Larger European Firms, 53 EUR. J.
POL. RES. 443, 460 (2014)). A question that is regularly raised in that respect is whether the rules on European
concentration control should be relaxed to enable an industrial policy directed towards the protection and
facilitating of champions. See, e.g., Geradin & Girgenson, supra note 38, at 2.

276 See Petit& Neyrink, supra note 77.

277 EUMR, art. 1(1).

278 See Neven, Laprévote & Winckler, supra note 276, at 12.

279 Commission Decision Relating to a Case Pursuant to Article 9 of Council Regulation 4064/89: Case No. IV/M.1346
- EDF/London Elec. (Jan. 27, 1999) [hereinafter EDF/London Elec.].

280 See Portugal v. Comm'n, EU:C:2004:379, ¶ 50 (citing Schlüsselverlag J.S. Moser v. Comm'n, Case C-170/02,
EU:C:2003:501, ¶ 32). See also Opinion of Advocate General Tizzano, Portugal v. Comm'n, Case C-42/01, EU;
C:2004:39, ¶ 45.

281 In the sense of EUMR, art. 3, a “concentration” will arise only where there is a change of control on a lasting
basis, which is defined for the purposes of the EUMR as (a) the merger of two or more previously independent
companies or their “parts;” (b) the acquisition of control of the whole or part of another company; or (c) the
creation on a long term basis of a “full function” joint venture satisfying various conditions developed by the
Commission. See Commission Consolidated Jurisdictional Notice Under Council Regulation No 139/2004 on the
Control of Concentrations Between Undertakings, 2008 O.J. (C 95) 1 [hereinafter Consolidated Jurisdictional
Notice]. “Control” is defined by the EUMR as the possibility of exercising decisive influence on an undertaking
and the concept of decisive influence has been interpreted widely. The possibility of exercising decisive influence
on an undertaking can exist on the basis of rights, contracts, or any other means, either separately or in
combination, and having regard to the considerations of fact and law involved.

282 The Union dimension, referred to as “Community dimension” in EUMR, art. 1, is determined based on the
turnover thresholds.

283 Please note that full function co-operative joint ventures with a Union dimension must also be assessed pursuant
to the criteria of TFEU, arts. 101(1)-(3) insofar as they would give rise to a coordination of market behavior
of the parent companies.

284 EUMR, arts. 21(1)-(3).

285 EUMR, rec. 18, arts. 21(3)-(4). See Commission Notice on Case Referral in Respect of Concentrations, 2005 O.J.
(C 56) 2. Although NCAs ordinarily apply TFEU, arts. 101 and 102 in conjunction with their national laws,
merger control at the national level is exclusively a matter of national law. See Commission White Paper on
Towards More Effective EU Merger Control, at ¶ 18, COM (2014) 449 final (July 9, 2014) [hereinafter White
Paper]. However, the EUMR has been a model for many national legal systems in this area.

286 EUMR, art. 1(1).

287 See White Paper, supra note 285, ¶ 20.

288 See Mededingingswet van 22 mei 1997, Stb. 1997, 242, art. 47(1).

289 KAMERSTUKKEN II 1995/96, 24707, no. 3, ¶ 10.8.
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290 See White Paper, supra note 285, ¶ 19.

291 See, e.g., Geradin & Girgenson, supra note 275, at 10.

292 Rachel Brandenburger & Mark Jones, Protectionism or Legitimate National Interest? A European Perspective on
the Review of Corporate Acquisitions by Foreign Purchasers, CPI ANTITRUST CHRONICLE, Oct. 2014, at 7.

293 Most notably, free movement of capital and freedom of establishment.

294 Referred to as “Community dimension” in the EUMR. See EUMR, arts. 1(2)-(3).

295 Under the first of two alternative tests, a concentration is deemed to have a Union dimension if the combined
aggregate worldwide turnover of all the undertakings concerned is more than EUR 5 billion, and the aggregate
EU-wide turnover of at least two of the undertakings concerned is more than EUR 250 million; unless each of
the undertakings concerned achieves more than two-thirds of its aggregate EU-wide turnover within one and the
same EU Member State. Alternatively, a concentration is deemed to have a Union dimension if the combined
aggregate worldwide turnover of all the undertakings concerned is more than EUR 2.5 billion; the aggregate EU-
wide turnover of each of at least two of the undertakings concerned is more than EUR 100 million; in each of at
least three EU Member States, the combined aggregate turnover of all the undertakings concerned is more than
EUR 100 million; and in each of at least three EU Member States included for the purpose of the above criterion,
the aggregate turnover of each of at least two of the undertakings concerned is more than EUR 25 million; unless
each of the undertakings concerned achieves more than two-thirds of its aggregate EU-wide turnover within one
and the same EU Member State. Please note that there are specific rules for calculating turnover for credit and
financial institutions, as well as for insurance companies. Id.

296 See, e.g., Soares, supra note 275, at 355.

297 EUMR, rec. 10. In the context of Council Regulation 4064/89/EEC, On the Control of Concentrations Between
Undertakings, 1989 O.J. (L 257) 1, see Byttebier, supra note 28, at 765.

298 But see EUMR, art. 21(4) (providing exceptions for policies to protect legitimate Members State interests).

299 Communication from the Commission to the Council Report on the Functioning of Regulation No. 139/2004, at
3-4, COM (2009) 281 final (June 18, 2009). See also White Paper, supra note 285; Commission Notice on Case
Referral in Respect of Concentrations, supra note 285.

300 Consolidated Jurisdictional Notice, supra note 281. It has been argued that the two-thirds rule “is particularly
sensitive in the case of economic sectors that have recently been subjected to liberalisation measures, like
energy or telecommunications, where the two-thirds rule allows national authorities to decide on concentrations
regarding their own national champions.” Soares, supra note 275, at 356. See also Andrew Scott, National
Champions and the Two-Thirds Rule in EC Merger Control 5 (Ctr. Competition Policy, Working Paper No. 06-06,
2006).

301 Scott, supra note 300, at 5.

302 (Then) Competition Commissioner Kroes had to watch passively how the proposed acquisition of the Spanish
energy company Endesa by the Spanish Gas Natural could not be assessed on the basis of the EUMR. See
Alex Nourry & Nelson Jung, EU State Measures Against Foreign Takeovers: “Economic Patriotism” in All but
Name, 2 COMPETITION POLICY INT'L 99, 126 (2006) (citing Tobias Buck, Kroes Calls for More Powers
Over Mergers, FIN. TIMES (Nov. 16, 2005).

303 Cf. EUMR, art. 4(4).

304 EUMR, art. 22. See also Consolidated Jurisdictional Notice, supra note 281.

305 See EUMR, art. 9. The Commission considered that:
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especially if there were not to be a threshold reduction, any amendments to Art. 9 should be limited so as not
to undermine the delicate balance struck by the current referral provisions or to negate the advantages of the
“one-stop-shop” principle. Too frequent use of Art. 9 could reduce the legal certainty afforded to companies
and should probably be linked to a harmonization of the main features of national merger systems. Commission
Green Paper on the Review the Merger Regulation, at ¶ 94, COM (1996) 19 final (Jan. 31, 1996)

306 Cf. Nicolas Petit, Non-Competition Concerns Under the ECMR--An Overview, 4 CONCURRENCES 182 (2008).

307 But see Cableuropa & Others v. Comm'n, Joined Cases T-346/02 & T-347/02, EU:T:2003:256, ¶ 217 (holding
that “[p]rovided the national competition authorities comply with the obligations arising from Art. 9(6) and
(8) of Regulation No 4064/89 and from Art. 10 EC, they are free to rule on the substance of the concentration
referred to them on the basis of a proper examination conducted in accordance with national competition law”)
(citing Royal Philips Electronics v. Comm'n, Case T-119/02, EU:T:2003:101, ¶¶ 369-71). This is still a very broad
interpretation of what at first sight appears to be a strict guideline.

308 EUMR, art. 9(8). See also EUMR, art. 21(3).

309 EUMR, art. 4(4).

310 EUMR, rec. 4; Jonathan Galloway, The Pursuit of National Champions: The Intersection of Competition Law
and Industrial Policy, 28(3) EUR. COMPETITION L. REV. 172, 176 (2007).

311 See ALISON JONES & BRENDA SUFRIN, EU COMPETITION LAW: TEXT, CASES, AND
MATERIALS 1239 (6th ed. 2014).

312 See Petit& Neyrink, supra note 77.

313 France & Others v. Comm'n, Joined Cases C-68/94 & C-30/95, EU:C:1998:148, ¶ 143; Nederlandse Vakbond
Varkenshouders v. Comm'n, Case T-151/05, EU:T:2009:144, ¶ 51 (citing France &Others v. Comm'n,
EU:C:1998:148, ¶ 143; Airtours v. Comm'n, Case T-342/99, EU:T:2002:146, ¶ 19). See also Commission Notice
on the Definition of Relevant Market for the Purposes of Community Competition Law, 1997 O.J. (C 372) 5.

314 Guidelines on the Assessment of Horizontal Mergers Under the Council Regulation on the Control of Concentrations
Between Undertakings, 2004 O.J. (C 31), ¶ 10 [hereinafter Guidelines on Horizontal Mergers]; Commission Notice
on the Definition of Relevant Market for the Purposes of Community Competition Law, supra note 313.

315 Guidelines on Horizontal Mergers, supra note 314.

316 Id. ¶¶ 7-24, 32.

317 Id. ¶¶ 25-52.

318 Commission Twenty-First Report on Competition Policy, at ¶ 46 (1991), https://publications.europa.eu/en/
publication-detail/-/publication/85113eef-343c-47c4-b8ae-8fb99b7711f3/language-en.

319 National governments, NCAs, journalists, experts, and company representatives.

320 Vestager, supra note 75. See also Charles Esteva-Mosso, Acting Deputy Director General, European
Commission, Perspectives on Mergers in the U.S. and E.U., Speech at the Fordham Competition Law Institute
Conference on International Antitrust Law & Policy, in INTERNATIONAL ANTITRUST LAW AND POLICY
32 (Barry E. Hawk ed., 2014). A well-known example in this regard is Commission Decision Declaring a
Concentration to be Incompatible with the Common Market: Case No. COMP/M.1672 - Volvo/Scania (Mar. 3,
2000) [hereinafter Volvo/Scania].

321 Vestager, supra note 75.

322 Esteva-Mosso, supra note 320.
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323 Id. (quoted in Neven, Laprévote & Winckler, supra note 275, at 11).

324 Vestager, supra note 75.

325 The CJEU reviews assessments by the Commission concerning the definition of relevant markets by reference to
a test of whether there was a manifest error of assessment. See, e.g., Airtours v. Comm'n, EU:T:2002:146, ¶¶ 26, 32.

326 See Neven, Laprévote & Winckler, supra note 275, at 10 (quoting Chris Bryant et al., Siemens' Plan for Rail and
Power Deal with Alstom Faces Regulatory Hurdles, Fin. TIMES (Apr. 28, 2014)).

327 EUMR, arts. 2(1)-(3). To make its examination of concentrations more transparent and more predictable, the
Commission has published two guidelines that provide a framework for assessing both horizontal and non-
horizontal mergers (i.e., vertical mergers or concentrations with a conglomerate character).

328 EUMR, arts. 2(2)-(3).

329 EUMR, art. 2(3) (“A concentration which would significantly impede effective competition, in the common
market or in a substantial part of it, in particular as a result of the creation or strengthening of a dominant
position, shall be declared incompatible with the common market.”).

330 EUMR, art. 2(1)(a).

331 EUMR, art. 2(1)(b).

332 See Opinion of Advocate General Tesauro, France & Others v. Comm'n, Joined Cases C-68/94 & C-30/95,
EU:C:1997:54, ¶ 7 (regarding Regulation No. 4064/89).

333 EUMR, rec. 23. A similar provision is found at Council Regulation 4064/89, supra note 297, rec. 13:
Whereas it is necessary to establish whether concentrations with a Community dimension are compatible or not
with the commo market from the point of view of the need to preserve and develop effective competition in the
common market; whereas, in so doing, the Commission must place its appraisal within the general framework of
the achievement of the fundamental objectives referred to in Art. 2 of the Treaty, including that of strengthening
the Community's economic and social cohesion, referred to in Art. 130a.
In Comité Central d'Entreprise de la Société Anonyme Vittel & Others v. Comm'n, Case T-12/93, EU:T:1995:78,
¶¶ 38-39, although in the context of the question whether the applicants had locus standi, the Court considered
that:
for that purpose it must be noted to begin with that in the scheme of Regulation No 4064/89, the primacy given
to the establishment of a system of free competition may in certain cases be reconciled, in the context of the
assessment of whether a concentration is compatible with the common market, with the taking into consideration
of the social effects of that operation if they are liable to affect adversely the social objectives referred to in Art.
2 of the Treaty. The Commission may therefore have to ascertain whether the concentration is liable to have
consequences, even if only indirectly, for the position of the employees in the undertakings in question, such
as to affect the level or conditions of employment in the Community or a substantial part of it. Article 2(1)
(b) of Regulation No 4064/89 requires the Commission to draw up an economic balance for the concentration
in question, which may, in some circumstances, entail considerations of a social nature, as is confirmed by the
thirteenth recital in the preamble to the regulation, which states that ‘the Commission must place its appraisal
within the general framework of the achievement of the fundamental objectives referred to in Art. 2 of the Treaty,
including that of strengthening the Community's economic and social cohesion, referred to in Art. 130a.

334 EUMR, rec. 23.

335 Advocate General Tesauro considered that
[t]he specific nature of the framework within which concentrations must be viewed, which inevitably includes
issues of industrial policy, as well as the objectives of strengthening economic and social cohesion referred to in
Arts. 2 and 130b of the Treaty, may very well justify appropriate account being taken of employment and, in
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general, social aspects in the appraisal of concentrations. That is true at least in cases such as this, where there
are considerable differences, specifically in terms of potential employment, between the various solutions.
Op. Advoc. Gen., France & Others v. Comm'n, EU:C:1997:54, ¶ 56. This view, however, does not seem to find
support in the actual practice of the Commission and the judgments rendered by the CJEU.

336 See Commission Proposal for a Regulation of the Council on the Control of Concentrations Between Undertakings,
1973 O.J. (C 92) 1 (“Paragraph 1 may, however, be declared inapplicable to concentrations which are
indispensable to the attainment of an objective which is given priority treatment in the common interest
of the Community.”); Amended Proposal for a Council Regulation on the Control of Concentrations Between
Undertakings, 1982 O.J. (C 36) 3. See also Geradin & Girgenson, supra note 275, at 7.

337 Namely: “significantly impede effective competition.”

338 EUMR, art. 1(1) (“Concentrations within the scope of this Regulation shall be appraised in accordance with
the objectives of this Regulation and the following provisions with a view to establishing whether or not they
are compatible with the common market. In making this appraisal, the Commission shall take into account:
(a) the need to maintain and develop effective competition within the common market in view of, among other
things, the structure of all the markets concerned and the actual or potential competition from undertakings
located either within or outwith the Community; (b) the market position of the undertakings concerned and
their economic and financial power, the alternatives available to suppliers and users, their access to supplies or
markets, any legal or other barriers to entry, supply and demand trends for the relevant goods and services, the
interests of the intermediate and ultimate consumers, and the development of technical and economic progress
provided that it is to consumers' advantage and does not form an obstacle to competition.”).

339 See also Petit& Neyrink, supra note 77, at 572.

340 Leon Brittan, The Early Days of EC Merger Control, in EC MERGER CONTROL: TEN YEARS ON 1, 3
(2000). See also Hubert Buch-Hansen, Rethinking the History of European Level Merger Control: A Critical
Political Economy Perspective 160 (2008) (unpublished Ph.D. thesis).

341 See White Paper, supra note 285, ¶ 13. See, e.g., Commission Decision Declaring a Concentration to be
Incompatible with the Internal Market and the EEA Agreement: Case No COMP/M.6570 - UPS/TNT Express
(Jan. 1, 2013), ¶ 7.10 [hereinafter UPS/TNT Express].

342 Cf. Commission Decision Relating to a Proceeding Pursuant to Council Regulation 4064/89: Case No. IV/MJ08
- Kali + Salz/MdK/Treuhand (Dec. 14, 1993); Commission Decision Declaring a Concentration to be Compatible
with the Common Market and the Functioning of the EEA Agreement: Case No COMP/M.2314 - BASF/Eurodiol/
Pantochim (Nov. 7, 2001); Commission Decision Declaring a Concentration to be Compatible with the Internal
Market and the EEA Agreement: Case No COMP/M.6360 - Nynas/Harburg (Feb. 9, 2013), ¶¶ 360-62, 525-26.

343 Guidelines on Horizontal Mergers, supra note 314, ¶¶ 76-88.

344 Werner Berg & Sean-Paul Brankin, European Union, in THE INTERNATIONAL COMPARATIVE LEGAL
GUIDE TO MERGER CONTROL ¶ 4.2 (2014). See also Damien Neven, European Champions and Merger
Control Rules: Improving Enforcement in the Current Regime, 4 CONCURRENCES 1, 4-6 (2014), in which
a number of key decisions from 2005 onwards are discussed in which the Commission assessed efficiency.
See also Laprévote & Winckler, supra note 275, at 13; Commission Decision Declaring a Concentration to be
Compatible with the Common Market and the EEA Agreement: Case No COMP/M.4000 - Inco/Falconbridge
(Apr. 7, 2006); Commission Decision Declaring a Concentration to be Incompatible with the Common Market and
the EEA Agreement: Case No COMP/M.4439 - Ryanair/Aer Lingus (June 27, 2007); Commission Declaring a
Concentration to be Compatible with the Common Market and the EEA Agreement: Case NO COMP/M.4854 -
TomTom/Tele Atlas (May 5, 2008).

345 UPS/TNT Express, supra note 341.

346 Id.; see also Berg & Brankin, supra note 344, ¶ 4.3.
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347 The Commission considers the following three criteria to be especially relevant for the application of a “failing
firm defence.” First, the allegedly failing firm would in the near future be forced out of the market because of
financial difficulties if not taken over by another undertaking. Second, there is no less anti-competitive alternative
purchase than the notified merger. Third, in the absence of a merger, the assets of the failing firm would inevitably
exit the market. See Guidelines on Horizontal Mergers, supra note 314, ¶ 90.

348 Id. ¶ 89-91.

349 Commission Decision Declaring a Concentration to be Compatible with the Internal Market and the EEA
Agreement, C (2013) 5594 final (Feb. 9, 2013), ¶ 525.

350 See OECD, supra note 4, at 45.

351 EUMR, art. 24(3).

352 Jones & Davies, supra note 1.

353 TFEU, arts. 3(1)(e), 206, 207(1).

354 The negotiations with Canada are already completed.

355 See, e.g., August Reinisch, The EU on the Investment Path--Quo Vadis Europe? The Future of EU BITs and Other
Investment Agreements, 12 SANTA CLARA J. INT'L L. 111 (2014).

356 Commission Report on Competition Policy 2014, COM (2015) 247 final (June 4, 2015). See also Vestager, supra
note 75; Joaquin Almunia, Vice President of the European Commission for Competition Policy, Speech at the
Fordham Competition Conference, Policy Objectives in Merger Control (Sept. 8, 2011) (European Commission
Press Release SPEECH/11/561); Neelie Kroes, Speech at Fordham University School of Law, Industrial Policy
and Competition Law & Policy (Sept. 14, 2006) (European Commission Press Release SPEECH/06/499). As
a typical example, the Commission refers to the German luxury car brands. See Carles Esteva-Mosso, Acting
Deputy Director-General for Mergers, European Commission, Speech at Annual GCR Conference (Nov. 12,
2014), http://ec.europa.eu/competition/speeches/text/sp2014_06_en.pdf. This would seem to contrast with the
Commission's earlier stance. In a 1965 memorandum, the Commission itself stated that it was, “in principle,
in favour of concentrations since it considered them expedient for strengthening European industry which
was still too weak to compete on international markets.” See Op. Advoc. Gen., France & Others v. Comm'n,
EU:C:1997:54, ¶ 4.

357 Commission Communication on an Integrated Industrial Policy for the Globalisation Era Putting Competitiveness
and Sustainability at Centre Stage, at 10, COM (2010) 614 final (Oct. 28, 2010).

358 Vestager, supra note 75. In the Commission's report on competition policy in 2013, it was held more generally
that:
[c]ompetition policy fosters competitiveness in a global context. Healthy competition in the Single Market
prepares European companies to do business on global markets and succeed. It also underpins a modern
industrial policy, as reflected in the Lisbon Treaty's provisions on industry (TFEU art. 173), which states that
action taken by the EU and the Member States shall be “in accordance with a system of open and competitive
markets.
Commission Report on Competition Policy 2013, at 2-3, COM (2014) 249 final (June 5, 2014).

359 See Neelie Kroes, Competition, the Crisis and the Road to Recovery, Address at Economic Club of Toronto
(Mar. 30, 2009) (European Commission Press Release SPEECH/09/152).

360 See Almunia, supra note 356.

361 See Brandenburger & Jones, supra note 292, at 4-5 (citing Almunia, supra note 356). A brief explanation:
according to EMUR, art. 5(4), read in conjunction with EUMR, rec. 22 and Consolidated Jurisdictional Notice,
supra note 281, ¶¶ 52-53, 153, 194, two SOEs will not be considered under the same controlling undertaking

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0410385910&pubNum=0184129&originatingDoc=I1ffcb4c2ea2e11e8a5b3e3d9e23d7429&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0410385910&pubNum=0184129&originatingDoc=I1ffcb4c2ea2e11e8a5b3e3d9e23d7429&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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provided they have a power of decision independent from each other and independent of the State concerned.
The Commission's precedents provide for the relevant criteria in order to assess whether two SOEs have an
independent power of decision: (i) the SOE's autonomy from the State in deciding strategy, business plan,
and budget; (ii) the possibility for the State to coordinate commercial conduct by imposing or facilitating
coordination. See Commission Decision Pursuant to Article 6(1)(b) of Council Regulation No 139/2004 and
Article 57 of the Agreement on the European Economic Area, Case COMP/M.7850 - EDF/CGN/NNB Group of
Companies (Mar. 10, 2016), ¶¶ 30-32 [hereinafter EDF/CGN/NNB]; Commission Notification Pursuant to Article
4 of Council Regulation No. 139/2004, Case COMP/M.5549 - EDF/Segebel (Nov. 12, 2009), ¶ 92. The question of
independence is relevant for the purposes of both turnover calculation and for assessing whether a transaction
gives rise to competition issues.

362 See Almunia, supra note 356.

363 EDF/CGN/NNB, supra note 361.

364 Regarding the joint acquisition by Electricité de France S.A. (“EDF”) and China General Nuclear Power
Corporation (“CGN”) over a group of companies that were active in the nuclear energy sector, the Commission
concluded, for the first time, that CGN and all other Chinese SOEs active in the energy sector and supervised
by China's State-owned Assets Supervision and Administration Commission under the State Council (“Central
SASAC”) were to be treated as a single economic entity for merger control purposes because they did not have
independent power of decision. Id.

365 See Petit, supra note 11; Jones & Davies, supra note 1, at 460.

366 Decision Declaring the Incompatibility with the Common Market of a Concentration: Case No M.053 -
Aerospatiale-Alenia/de Havilland (Oct. 2, 1991). This decision was inter alia based on the very high market shares
in a global market and high barriers to entry. See also Geradin & Girgenson, supra note 275, at 13 (citing Michael
Reynolds, The de Havilland Case: A Watershed for EC Merger Control, 10 INT'L FIN. L. REV 21 (1991)).

367 Apparently, the majority vote of Brittan was necessary to overrule the block of Bangemann, Van Miert
and Delors (who eventually abstained from voting). See WOLF SAUTER, COMPETITION LAW AND
INDUSTRIAL POLICY IN THE EU 140 (1997).

368 Matthias Kipping, European Industrial Policy in a Competitive Global Economy, in NEW CHALLENGES TO
THE EUROPEAN UNION: POLICIES AND POLICY-MAKINGG 503 (Stelios Stavridis et al. eds., 1997).

369 Commission Decision Relating to a Proceeding Pursuant to Council Regulation (EEC) No 4064/89: Case No IV/
M.469 - MSG Media Service GmbH (Nov. 9, 1994). The procedure concerned the proposed setting up, by German
companies Bertelsmann AG Bertelsmann, Deutsche Bundespost Telekom and Taurus Beteiligungs GmbH, of a
joint venture under the name of MSG Media Service Gesellschaft fuer Abwicklung von Pay-TV und verbundenen
Diensten mbH.

370 Volvo/Scania, supra note 320.

371 Commission Decision Requiring Undertakings to be Separated Adopted Pursuant to Article 8(4) of Council
Regulation (EEC) No. 4064/89: Case No. COMP/M.2283 - Schneider/Legrand (Jan. 30, 2002).

372 Commission Decision Declaring a Concentration to be Incompatible with the Internal Market and the EEA
Agreement: Case No. COMP/M.5830 - Olympic/Aegean Airlines (Jan. 26, 2011). According to the proposed
concentration, the Greek companies Vassilakis Group, Marfin Investment Group, and the Laskaridis Group
would acquire joint control over a newly merged company including the businesses of the following previously
independent Greek companies: Aegean Airlines S.A.; Olympic Air S.A., Olympic Handling S.A. and Olympic
Engineering S.A.

373 Jones & Davies, supra note 1, at 462.
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374 Commission Decision Declaring a Concentration to be Incompatible with the Internal Market and the Functioning
of the EEA Agreement: Case No. COMP/M.6166 - NYSE Euronext/Deutsche Börse (Feb. 1, 2012).

375 Id.

376 Id. ¶ 1483.

377 Joaquín Almunia, Vice President of the European Commission Responsible for Competition Policy Mergers,
Press Conference: Commission Blocks Proposed Merger Between Deutsche Börse and NYSE Euronext Press
(Feb. 1, 2012).

378 Commission Decision Declaring a Concentration to be Incompatible with the Internal Market and the EEA
Agreement: Case No. COMP/M.7018 - Telefonica Deutschland/E-Plus (July 2, 2014) [hereinafter Telefonica
Deutschland/E-Plus].

379 Jones & Davies, supra note 1, at 462 n.37. See also Telefónica's € 8.6bn Takeover of E-Plus Approved, FIN.
TIMES (July 2, 2014), https://www.ft.com/content/eebbbb7c-01db-11e4-bb71-00144feab7de.

380 Joaquin Almunia, Vice President of the European Commission Responsible for Competition Policy, Speech at
International Competition Law Forum: Honing the Instruments of EU Competition Control (May 15, 2014).

381 Telefonica Deutschland/E-Plus, supra note 378, ¶¶ 1094-95.

382 See Geradin & Girgenson, supra note 38, at 14. See also George Priest & Franco Romani, The GE/Honeywell
Precedent, WALL ST. J. (June 20, 2001), https://www.wsj.com/articles/SB992994589433979465. More recently,
see Sonja van Renssen, GE-Alstom deal tests limits of EU competition law, ENERGYPOST (June 9, 2015), http://
energypost.eu/ge-alstom-deal-tests-limits-eu-competition-law/.

383 Commission Decision Declaring a Concentration to be Incompatible with the Common Market and the EEA
Agreement: Case No. COMP/M.2220 - General Electric/ Honeywell (July 3, 2001), ¶ 567.

384 Id.

385 Geradin & Girgenson, supra note 38, at 14.

386 Commission Decision Pursuant to Article 4 of Council Regulation (EEC) No. 4064/89: Case No. COMP/M.1795
- Vodafone Airtouch/Mannesmann (Apr. 14, 2000).

387 Geradin & Girgenson, supra note 38, at 14.

388 Commission Decision Pursuant to Article 4 of Council Regulation No. 139/2004: Case No. COMP/M.4137 - Mittal/
Arcelor (June 2, 2006).

389 DANIEL MADAR, BIG STEEL: TECHNOLOGY, TRADE, AND SURVIVAL IN A GLOBAL MARKET
5 (2009); Geradin & Girgenson, supra note 38, at 14; Staalconcern Arcelor wijst vijandig bod Mittal af, NRC
HANDELSBLAD (Jan. 30, 2006), https://www.nrc.nl/nieuws/2006/01/30/staalconcern-arcelor-wijst-vijandig-
bod-van-mittal-11076210-a571505.

390 For relevant information on European Commission Competition Merger Cases, see Merger
Cases, EUROPEAN COMM'N: COMPETITION, http://ec.europa.eu/competition/elojade/isef/index.cfm?
fuseaction=dsp_merger_by_date. See also Anu Bradford, Robert L. Jackson & Jonathon Zytnick, Is EU Merger
Control Used for Protectionism? An Empirical Analysis 15-19 (Columbia Law and Economics Working Paper
No. 571, 2017).

391 For example, Members of the U.S. Congress expressly accused the Commission of “using its merger-review
process as a tool to protect and promote European industry at the expense of U.S. competitors.” See Bradford,
Jackson & Zytnick, supra note 390, at 3.
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392 Jones & Sufrin, supra note 311, at 1240.

393 Commission Decision Declaring a Concentration to be Compatible with the Common Market: Case No IV/M.315
- Mannesmann/Vallourec/Ilva (Jan. 31, 1994). See Jones & Davies, supra note 1, at 462 n.38 (citing Sauter, supra
note 367, at 140). See also Jones & Sufrin, supra note 311, at 1240 n.617.

394 See, e.g., D. Daniel Sokol, Tensions Between Antitrust and Industrial Policy, 22 GEO. MASON L. REV. 1247,
1258 (2015).

395 See Bradford, Jackson & Zytnick, supra note 390, at 28-29.

396 See Jones & Davies, supra note 1, at 484.

397 EUMR, art. 21(4) (“Notwithstanding paragraphs 2 and 3, Member States may take appropriate measures to
protect legitimate interests other than those taken into consideration by this Regulation and compatible with
the general principles and other provisions of Community law.”).

398 Schemaventotto v. Comm'n, Case T-58/09, EU:T:2010:342, ¶ 108.

399 Wolf Sauter, Sectorspecifiek Mededingingsrecht en Fusietoetsing, 2 REGELMAAT 77, 81 (2013).

400 EUMR, art. 21(4).

401 Id.

402 Member States are only allowed to prohibit a concentration or stipulate conditions for a concentration that the
Commission normally would have permitted. Id.

403 Id. (“Public security, plurality of the media and prudential rules shall be regarded as legitimate interests within
the meaning of the first subparagraph. Any other public interest must be communicated to the Commission by
the Member State concerned and shall be recognised by the Commission after an assessment of its compatibility
with the general principles and other provisions of Community law before the measures referred to above may
be taken.”).

404 See, e.g., Commission Decision Relating to a Proceeding Pursuant to Article 21 of Council Regulation (EC) No.
139/2004 on the Control of Concentrations Between Undertakings: Case No. COMP/M.4197 - E.ON/Endesa (Sept.
26, 2006), ¶ 22 [hereinafter E.ON/Endesa].

405 Cf. the referral mechanisms discussed above, based on which Member States are allowed only to take measures
that are strictly necessary to maintain or restore effective competition on the relevant market.

406 Commission Decision Pursuant to Article 4 of Council Regulation No. 139/2004: Case No. COMP/M.5932 - News
Corp/BSkyB (Dec. 21, 2010) [hereinafter News Corp/BSkyB].

407 Id. ¶ 307.

408 TFEU, art. 101(3) provides that:
[t]he provisions of paragraph 1 may, however, be declared inapplicable in the case of any agreement or category
of agreements between undertakings; any decision or category of decisions by associations of undertakings;
any concerted practice or category of concerted practices, which contributes to improving the production or
distribution of goods or to promoting technical or economic progress, while allowing consumers a fair share of
the resulting benefit, and which does not (a) impose on the undertakings concerned restrictions which are not
indispensable to the attainment of these objectives; (b) afford such undertakings the possibility of eliminating
competition in respect of a substantial part of the products in question.

409 See TFEU, art. 101(3).
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410 EUMR, art. 21(4) (“Notwithstanding paragraphs 2 and 3, Member States may take appropriate measures to
protect legitimate interests other than those taken into consideration by this Regulation and compatible with
the general principles and other provisions of Community law.”).

411 Id. See also E.ON/Endesa, supra note 404, ¶ 22; Commission Notes on Council Regulation 4064/89/EEC (1998),
http://ec.europa.eu/competition/mergers/legislation/notes_reg4064_89_en.pdf [hereinafter Commission Notes].

412 Jones & Davies, supra note 1, at 486. See, e.g., E.ON/Endesa, supra note 404, ¶¶ 39-40; Commission Decision
Pursuant to Article 4 of Council Regulation No. 4064/89: Case No. IV/M.567 - Lyonnaise des Eaux/Northumbrian
Water (Dec. 21, 1995), ¶¶ 9-19. The link also follows explicitly from the Commission's Art. 21 decision practice.
See, e.g., Secil/Holderbank/Cimpor, supra note 266, ¶ 58 (“The two decisions constitute barriers to the freedom
of establishment and free movement enshrined in the Treaty, and are not warranted under any essential grounds
of public interest recognised in the case law of the CJEU.”); E.ON/Endesa, ¶ 39 (“[f]or the assessment of the
present case it should be reminded that, according to a well-established case law [in internal market law], the
requirements of public security, as a derogation from the fundamental principles of free movement of capital
and freedom of establishment, must be interpreted strictly, so that their scope cannot be determined unilaterally
by each Member State without any control by the Community institutions. Thus, public security may be relied
on only if there is a genuine and sufficiently serious threat to a fundamental interest of society.”).

413 See Comm'n v. Portugal, EU:C:2002:326; Comm'n v. Greece, EU:C:2012:694, ¶¶ 32, 37; Comm'n v. Spain,
EU:C:2003:272.

414 See Snell, supra note 137, at 567.

415 Thus, it appears to follow from the rulings in Skatteverket, EU:C:2007:804, ¶ 121; Test Claimants,
EU:C:2006:774, ¶ 171; Belgische Staat v. KBC Bank NV, EU:C:2009:339, ¶ 72, that in respect of the permitted
justifications that can be relied on, they cannot be deemed equivalent to EU/EEA investors. See Hindelang &
Maydell, supra note 210, at 2.

416 See also Nourry & Jung, supra note 302, at 14; Laprévote & Winckler, supra note 275, at 12.

417 From its interpretative declaration of the Commission regarding the former EUMR (Council Regulation
4064/89/EEC, On the Control of Concentrations Between Undertakings, 1989 O.J. (L 395) 1, which also
contained art. 21(4) of the current EUMR), it can already be inferred how the Commission interprets these three
categories of recognized legitimate interests. See Commission Notes, supra note 411.

418 Reference can be made to the well-known explicit Treaty exceptions and the overriding reasons in the public
interest.

419 See E.ON/Endesa, supra note 404, ¶ 25.

420 See Babin, supra note 275.

421 EUMR, rec. 19.

422 This is not only a result of the case law of the CJEU, the Interpretative Communication on the Application of
Article 296 [now, Article 346] of the Treaty in the Field of Defence Procurement (see Commission Staff Working
Document, SEC (2006) 1554 (Dec. 7, 2006); Commission Staff Working Document, SEC (2006) 1555 (Dec. 7,
2006)), and the 2007 Defence package (consisting of Parliament and Council Directive 2009/81/EC, On the
Coordination of Procedures for the Award of Certain Works Contracts, Supply Contracts and Service Contracts
by Contracting Authorities or Entities in the Fields of Defence and Security, 2009 O.J. (L 216) 76; Parliament
and Council Directive 2009/43/EC, Simplifying Terms and Conditions of Transfers of Defence-related Products
Within the Community, 2009 O.J. (L 146) 1), but also a consequence of dual-use technological innovations and
a shifting emphasis on interoperability. See, e.g., Susan R. Sandler, Cross-Border Competition in the European
Union: Public Procurement and the European Defense Equipment Market7 WASH. U. GLOBAL STUD. L. REV.
373, 423-24 (2008).
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423 According to the Commission:
[t]here may be wider considerations of public security, both in the sense of Article 224 [currently Article 347] and
in that of Article 36 [currently Article 36], in addition to defence interests in the strict sense. Thus the requirement
for public security, as interpreted by the CJEU, could cover security of supplies to the country in question of a
product or service considered of vital or essential interest for the protection of the population's health.”
See Commission Notes, supra note 411.

424 Secil/Holderbank/Cimpor, supra note 266.

425 The regulations were legitimate, given the magnitude of the consequences that an interruption of the supply of
petroleum products could have for the very existence of a State. See Campus Oil v. Minister for Industry and
Energy, Case C-72/83, EU:C:1984:256, ¶ 35 (holding that “in the light of the seriousness of the consequences
that an interruption in supplies of petroleum products may have for a country's existence, the aim of ensuring
a minimum supply of petroleum products at all times is to be regarded as transcending purely economic
considerations and thus as capable of constituting an objective covered by the concept of public security.”). In
contrast, so far the CJEU has not accepted industrial or economic interests as justifying a measure under the
concept of public security. See Secil/Holderbank/Cimpor, supra note 266, ¶ 54. In E.ON/Endesa, supra note 404,
¶ 39, the Commission simply equated public security in EUMR, art. 21(4) with the concept in internal market
law, by stating that:
[f]or the assessment of the present case it should be reminded that, according to well-established case law, the
requirements of public security, as a derogation from the fundamental principles of free movement of capital
and freedom of establishment, must be interpreted strictly, so that their scope cannot be determined unilaterally
by each Member State without any control by the [EU] institutions. Thus, public security must be relied on if
there is a genuine and sufficiently serious threat to a fundamental interest of society.

426 Id.

427 Commission Thirty-Third Report on Competition Policy 2003, at 59, SEC (2004) 658 final.

428 Commission Decision Pursuant to Article 4 of Council Regulation No. 4064/89: Case No. IV/M.423 - Newspaper
Publishing (Mar. 14, 1994), ¶ 22.

429 News Corp/BSkyB, supra note 406, ¶ 304.

430 Id. ¶¶ 304-09. See also BELLAMY & CHILD, MATERIALS ON EUROPEAN UNION LAW OF
COMPETITION, ¶ 8.103 (Vivien Rose & David Bailey eds., 7th ed. 2013); Bellamy& Child, supra note 295.

431 Commission Notes, supra note 411. See also Secil/Holderbank/Cimpor, supra note 266, ¶ 52, where reference to
this declaration is made.

432 Secil/Holderbank/Cimpor, supra note 266, ¶ 52.

433 Bellamy & Child, supra note 430 (citing Commission Decision Pursuant to Article 4 of Council Regulation
No. 4064/89: Case No. IV/M.759 - Sun Alliance/Royal Insurance (June 18, 1996) [hereinafter Sun Alliance/
Royal Insurance]; Commission Decision Pursuant to Article 4 of Council Regulation No. 4064/89: Case No. IV/
M.1616 - Antonio de Sommer Champalimaud/Banco Santander Central HispanoAmerico (Aug. 3, 1999)). See also
Commission Notes, supra note 411 (“[T]he application of these rules is normally confined to national bodies for
the surveillance of banks, stockbroking firms and insurance companies. They concern, for example, the good
repute of individuals, the honesty of transactions and, the rules of solvency.”).

434 Sun Alliance/Royal Insurance, supra note 433, ¶¶ 16-17.

435 Id. ¶ 17.
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436 Commission Decision Relating to a Proceeding Pursuant to Article 21 of Council Regulation 4064/89 of
21 December 1989 on the Control of Concentrations Between Undertakings: Case No IV/M.1616 - BSCH/
Champalimaud (July 20, 1999), ¶¶ 26-28.

437 See Secil/Holderbank/Cimpor, supra note 266, ¶ 52.

438 EUMR, art. 21(4).

439 E.ON/Endesa, supra note 404, ¶ 24.

440 Schemaventotto, EU:T:2010:342, ¶ 112.

441 Id.

442 E.ON/Endesa, supra note 404, ¶ 25.

443 See Portugal v. Comm'n, EU:C:2004:379.

444 Op. Advoc. Gen., Portugal v. Comm'n, EU:C:2004:39, ¶ 52.

445 Jones & Davies, supra note 1, at 485-91.

446 Commission Decision Pursuant to Article 4 of Council Regulation No 4064/89: Case No. IV/M.567 - Lyonnaise
des Eaux/Northumbrian Water (Dec. 21, 1995) [hereinafter Lyonnaise des Eaux/Northumbrian Water].

447 See Commission Recognition of a Legitimate Interest under the Merger Regulation, 1995 O.J. (C 94) 3.

448 European Commission Article 21(3) Decision (Mar. 29, 1995) [hereinafter Art. 21(3) Decision]; see also Bellamy&
Child, supra note 430, at ¶ 8.104 n.299. However, the Commission was strict regarding the extent of the factors
that they were entitled to pursue, and held that:
[i]n order not to go beyond the interest pursued by the UK regulatory legislation other issues in relation to
mergers between water companies can only be taken into account to the extent that they affect the control regime
as set out above. These other issues would principally include the allocation of cost savings arising from the
merger or the effect of the merger on the level of water charges and which would be used in the calculation of
the pricing formula for the merged company. By contrast, the UK authorities are not entitled to consider other
matters which the Commission must take into account in assessing concentrations that have a [Union] dimension
and which do not directly relate to the operation of the regulatory regime.
Art. 21(3) Decision, ¶ 5.

449 EDF/London Elec., supra note 279.

450 Art. 21(3) Decision, supra note 448.

451 Secil/Holderbank/Cimpor, supra note 266.

452 Id. ¶¶ 37, 50-51.

453 Id. ¶ 55.

454 Nourry & Jung, supra note 302, at 118. As set out above, this was confirmed by the CJEU in Portugal v. Comm'n,
EU:C:2004:379.

455 Commission Decision Pursuant to Article 4 of Council Regulation No. 139/2004: Case No. COMP/M.3894--
Unicredito/HVB (Oct. 18, 2005).

456 Bellamy & Child, supra note 430, at ¶ 8.104.

457 Soares, supra note 275, at 359.
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458 Press Release, European Comm'n, Commission Launches Procedure Against Poland for Preventing Unicredit/
HVB Merger (Mar. 8, 2006) (European Commission Pres Release IP/06/277).

459 Id.

460 Press Release, European Comm'n, Commission Sends Preliminary Assessment to Italy on Measures to Block
Abertis-Autostrade Merger (Oct. 18, 2006) (European Commission Press Release IP/06/1418). See Bellamy &
Child, supra note 430, at ¶ 8.104 n.301.

461 Press Release, European Comm'n, Commissioner Kroes Welcomes Withdrawal of Obstacles to Abertis-
Autostrade Merger and Offer of Full Cooperation (Nov. 7, 2006) (European Commission Press Release
MEMO/06/414).

462 See Lucrezia Busa & Elisa Z. Cuadrado, Application of Art. 21 of the EUMR in the E.ON/Endesa Case, 2008
COMPETITION POL'Y NEWSL. 1, 1-2 (2008); Timothy R.W. Cowen, Protectionism in Merger Control: Is the
Process of Merger Control Adequate to Consider Wider Public Interest Issues? Is it Now Time for CFIEU?, 1 CPI
ANTITRUST CHRON. 1, 9 (2014); Bellamy & Child, supra note 430, at ¶ 8.104 n.302.

463 Cowen, supra note 462, at 9. See also Soares, supra note 275, at 360.

464 R.D.-Ley 2006, 4 (Spain).

465 Cowen, supra note 462, at 9.

466 E.ON/Endesa, supra note 404, ¶¶ 18-19.

467 Id. ¶ 19.

468 Commission Notification Pursuant to Article 4 of Council Regulation No. 139/2004, Case No. COMP/M.4110 -
E.ON/Endesa (Apr. 25, 2006) ¶ 75 [hereinafter E.ON/Endesa Notification]; Press Release, European Comm'n,
Commission Approves Acquisition by E.ON of Endesa (Apr. 25, 2006) (European Commission Press Release
IP/06/528). See also Bellamy & Child, supra note 430, ¶ 8.104 n.302.

469 E.ON/Endesa, supra note 404, ¶ 132.

470 Id.

471 Comm'n v. Spain, Case C-196/07, EU:C:2008:146, ¶ 1.

472 Commission Notification Pursuant to Article 4 of Council Regulation No. 139/2004, Case No. COMP/M.4685--
Enel/Acciona/Endesa (May 31, 2007), ¶ 48. See Bellamy & Child, supra note 430, at ¶ 8.104 n.302.

473 Commission Proceeding Pursuant to Article 21 of Council Regulation (EC) No. 139/2004, Case No. COMP/
M.4685 Acciona/Enel/Endesa (Dec. 5, 2007), ¶ 125. See also Spain v. Comm'n, Case T-65/08 R, EU:T:2008:136.

474 Lyonnaise des Eaux/Northumbrian Water, supra note 446, ¶¶ 9-19.

475 Neven, supra note 344, at 7.

476 See Goldman & Koch, supra note 10, at 117-20; Calvin S. Goldman, Foreign Investment Controls and Competition
Law, in INTERNATIONAL ANTITRUST LAW AND POLICY, supra note 10, at 180-87.

477 Belgische Staat v. KBC Bank NV, EU:C:2009:339, ¶ 72.

478 See, e.g., Staat der Nederlanden, EU:C:2013:677, ¶ 41; Comm'n v. Portugal, EU:C:2011:717, ¶ 65.

479 Comm'n v. Portugal, EU:C:2002:326, ¶¶ 43-45; Comm'n v. Portugal, EU:C:2011:717, ¶ 65.
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480 This is required by TFEU, arts. 52, 65 as well as by the case-law of the CJEU concerning overriding reasons in
the public interest. See Cassis de Dijon, EU:C:1979:42.

481 The EU has the final say which justifications may be deemed acceptable.

482 Cf. Comm'n v. Portugal,:EU:C:2002:326, ¶ 52; Comm'n v. Greece, EU:C:2012:694, ¶¶ 32,37; Comm'n v. Spain,
EU:C:2003:272.

483 See Hindelang & Maydell, supra note 210, at 2.

484 See Devroe & Jansen, supra note 3.

485 Jones & Davies, supra note 1, at 484.

486 Snell, supra note 137, at 567.

487 Petit, supra note 11. See also Jones & Davies, supra note 1, at 462.

488 Although the scope of EUMR, art. 21(4) has not yet been clarified.

489 EUMR, art. 21(4).

490 See TFEU, art. 120.

491 See TFEU, arts. 173-90.

492 TFEU, art. 173(1). See Steenbergen, supra note 66, at 140.

493 See Steenbergen, supra note 66, at 141.

494 See id.

495 SEE EUROPEAN COMM'N, MERGER STATISTICS (2018), http://ec.europa.eu/competition/mergers/
statistics.pdf.

496 Id.

497 See Carles Esteva Mosso, Acting Deputy Director-General for Mergers, European Commission, Speech at Sixth
Annual GCR Conference Brussels, EU Merger Control: The Big Picture (Nov. 12, 2014) (“At this point, let me
simply note that many companies that you would qualify as ‘European champions' are the result of mergers that
were approved by the European Commission, such as EADS (now rebranded Airbus group), leading EU airline
groups such as BA/Iberia or AF/KLM, leading energy conglomerates such as Total/ELF or GDF/Suez, or top
pharma groups such as Sanofi/Aventis.”). This appears to be in line with the objective of EU merger control,
which inter alia was to enable European mergers on a certain scale by applying a neutral merger review.

498 See Devroe & Jansen, supra note 3.

499 Mark Thatcher, From Old to New Industrial Policy Via Economic Regulation, 2 RIVISTA DELLA
REGOLAZIONE DEI MERCATI 6, 21 (2014).

500 Robert Profusek et al., Foreign Investments into the E.U.: Demystifying National Protectionism, 18 M&A LAW.,
no. 8, 2014, at 10, 12.

501 See Petit, supra note 11.

502 See id.

503 See id.
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504 See CODE MONETAIRE ET FINANCIER, supra note 28, at § 2: Dispositions Relatives aux Investissements
en Provenance des Etats Membres de l'Union Européenne,.

505 In the context of the United States, see Graham& Marchick, supra note 101.

506 Mannheimer Swartling, supra note 52, at 1-2.

507 TFEU, art. 207(2). Moreover, reference can be made to TFEU, art. 64. On the basis of this provision, the
Council may--after consulting the European Parliament--unanimously adopt measures that constitute a step
backwards in the liberalization of capital movements with third countries. In addition, the Council and the
European Parliament may adopt legislative measures involving direct investment, establishment, provision of
financial services, or the admission of securities to capital markets.

508 Juncker, supra note 115, at 8.

509 Proposed FDI Regulation, supra note 95.

510 Id. at 2.

511 Id. at 2-3.

512 Id. at 3.

513 Id. at 3.

514 The draft Article 1 provides that “[t]his Regulation establishes a framework for the screening by the Member
States and the Commission of foreign direct investments in the Union on the grounds of security or public order.”
Id. at 19.

515 Including, in particular, General Treaty on Trade in Services arts. XIV(a), art. XIV, Annex 1B, Apr. 15, 1994,
1869 U.N.T.S 183 [hereinafter GATS].

516 Proposed FDI Regulation, supra note 95, at 11.

517 Id. at 11, 19 (draft Article 2(1)). See also Opinion 2/15, EU:C:2017:376.

518 Mannheimer Swartling, supra note 52, at 1-2.

519 Proposed FDI Regulation, supra note 95, at 20 (draft Article 3(1)).

520 Id.

521 Id. at 12.

522 Including energy, transport, communications, data storage, space or financial infrastructure, as well as sensitive
facilities.

523 Including artificial intelligence, robotics, semiconductors, technologies with potential dual use applications,
cybersecurity, space or nuclear technology.

524 Proposed FDI Regulation, supra note 95, at 20 (draft Article 4).

525 Id.

526 Id. (draft Article 5).

527 Id. at 21 (draft Article 6).

528 Id. at 21-22 (draft Article 8).
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529 Id. at 21, 23 (draft Articles 7, 10).

530 Id. at 20 (draft Article 3(2)).

531 Id. (draft Article 3(3)). See Mannheimer Swartling, supra note 52, at 1-2, with a similar suggestion (although it
focuses on Member States).

532 Proposed FDI Regulation, supra note 95, at 20 (Draft Article 3(3)). To ensure transparency, an indicative list of
projects and programs of Union interest is included in Annex 1, but this list does not exist yet.

533 Council Directive 2008/114/EC, On the Identification and Designation of European Critical Infrastructures and
the Assessment of the Need to Improve Their Protection, 2008 O.J. (L 345) 23.

534 Parliament and Council Regulation 283/2014, On Guidelines for Trans-European Networks in the Area of
Telecommunications Infrastructure, ¶ 14, 2014 O.J. (L 86) 21.

535 Commission Communication on Tackling the Challenges in Commodity Markets and on Raw Materials, at 6, COM
(2011) 25 final (Feb. 2, 2011).

536 Proposed FDI Regulation, supra note 95, at 22 (draft Article 9(1)).

537 Id. at 23 (draft Article 9(5)).

538 Id. at 13.

539 Id. at 20-21 (draft Articles 3(1), 4-6); see also Mannheimer Swartling, supra note 52, at 1-2.

540 Proposed FDI Regulation, supra note 95, at 21-23 (draft Articles 7-12); see also Mannheimer Swartling supra
note 52, at 1-2.

541 See European Commission Proposes Common Approach to Foreign Direct Investment Screening, ALLEN
& OVERY (Sept. 15, 2017), http://www.allenovery.com/publications/en-gb/Pages/European-Commission-
proposes-common-approach-to-foreign-direct-investment-screening.aspx [hereinafter Allen & Overy].

542 See Committee on International Trade Report on EU and China: Unbalanced Trade?, at ¶ 25, COM (2012)
2010/2301 final (Apr. 20, 2012).

543 Proposed FDI Regulation, supra note 95.

544 See, e.g., Allen & Overy, supra note 541.

545 Where, in a specific case, the Commission considers that a proposed investment is likely to threaten security or
public order and the Member State involved does not have a screening mechanism in place, the consequence
may be that a Member State cannot prevent the investment from taking place, even if it wishes to. See Proposed
FDI Regulation, supra note 95. Moreover, although its persuasiveness may be large in practice, the Commission
cannot overrule recalcitrant Member States that wish to push ahead for a particular foreign direct investment,
despite the detrimental impact on their or the EU's public policy interest. This follows from the draft Article
9. Id. at 22-23.

546 This condition was recommended generally by Mannheimer Swartling, supra note 52, at 1-2.

547 Id.

548 In the context of the old EEC Treaty, art. 110, see JACQUES PELKMANS, MARKET INTEGRATION IN
THE EUROPEAN COMMUNITY 221 (1984).

549 Mannheimer Swartling, supra note 52, at 1-2.
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550 Only once it has been established that a foreign direct investment screening mechanism is a measure affecting
trade in services governed by the provisions of the GATS, the justification grounds in Articles XIV and XIV
bis may come into play. The first question is thus whether a screening mechanism for foreign direct investment
provides a less favorable treatment to foreign services or service providers under Mode 3 (commercial presence,
which is closely related to foreign direct investment) in the EU. The relevant norms are provided for in Articles
XVI (market access) and XVII (national treatment) of the GATS. If it is established that there is an infringement--
which will only be the case if the specific commitments have been undertaken, only then the justification grounds
in Articles XIV and XIV bis may come into play.

551 See OECD CODE OF LIBERALISATION OF CAPITAL MOVEMENTS, art. 3 (2018), http://www.oecd.org/
daf/inv/investment-policy/Code-capital-movements-EN.pdf.

552 Mannheimer Swartling, supra note 52, at 1, 7.

553 The draft EU-Singapore Free Trade Agreement may be illustrative in this regard. See supra Section V.

554 TFEU, art. 207(2). The ordinary legislative procedure is laid down TFEU, art. 294.

555 Allen & Overy, supra note 541.
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