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INTRODUCTION

Introduction to special issue: Class action litigation in
South Africa

Jeff Handmaker

International Institute of Social Studies of Erasmus University Rotterdam, The Netherlands

This special issue on class action litigation in the South African Journal on Human
Rights was initiated by a call for papers that was drafted by South African lawyer
Carina du Toit. It was indeed she who had originally conceived of this idea for the spe-
cial issue, identified potential authors who were working in this field and co-chaired
(with me) an authors’ colloquium webinar that the South African Journal on Human
Rights organised on 26 June 2020. With this substantial basis, I was happy to take the
idea forward through to publication on behalf of the Journal.

The call for papers that was circulated in October 2019 triggered a lot of interest
from academics and practitioners alike. However, like so many other initiatives, the
global Covid-19 pandemic caught us entirely off-guard, and between lockdowns, home
schooling, rising infection rates and hospital admissions, campus closures and other
unprecedented disruptions, we were forced to improvise, and to sharpen our IT skills.
What would have been an in-person colloquium in Johannesburg became an online
webinar through Zoom. Rather than meet and discuss in person, we resorted to email,
Skype, Teams, Zoom and other forms of internet-based communication. But we man-
aged in the end to produce a special issue that covers the topic well, consisting of three
case notes and four full-length articles from top scholars and experienced practitioners.

Human rights litigation has been a recurring topic in the Journal since we were first
established as the Lawyers for Human Rights Bulletin in the late-1970s, which was re-
named the South African Journal on Human Rights in 1985. Since 1994, public interest
litigation has received increasing attention. A 2011 special issue on that topic – co-
edited by Jackie Dugard, Jonathan Klaaren and myself – also touched on the challeng-
ing prospects of bringing class actions, namely: Stuart Wilson’s contribution on hous-
ing rights.1

However, specific and comprehensive attention to class actions, as a particular form
of legal mobilisation, has received less attention. This is of little surprise since, as
Cheryl Loots observed already in 1994, the opportunities for standing to bring such
cases in South African courts have traditionally been restricted, especially prior to the
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1 S Wilson ‘Litigating housing rights in Johannesburg’s inner city: 2004 – 2008’ (2011) 27 South African Journal on
Human Rights 127–151.
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Constitution of the Republic of South Africa, 1996, for the purposes of enforcing fun-
damental rights.2 Following a ground-breaking judgement in the 2001 Permanent
Secretary, Department of Welfare, Eastern Cape Provincial Government v Ngxuza case,3

Tembeka Ngcukaitobi observed in 2002 that the scope for bringing class actions in
South Africa was clearly evolving.4 Cora Hoexter later delved into important proced-
ural requirements for bringing a class action, explaining how s 38 of the Constitution
clearly provided for this.5 Nick de Villiers also wrote about the implications of five class
actions that had been settled by court order for procedural fairness.6

A more comprehensive analysis of class actions came in a 2017 article by James
Rooney, in which he argued that s 38 of South Africa’s Constitution provided a basis of
legal standing for litigating a matter as either a class action or public interest matter.7

Rooney contrasted two cases that had been brought in the Eastern Cape regarding the
right to education, and which took these respective forms. He argued that both class
action and public interest litigation provide an effective basis for claiming redress and
promoting public participation in matters affecting a large number of potential claim-
ants. Moreover, he observed that each form of litigation had different procedural limi-
tations and advantages.

In addition to these contributions to the South African Journal on Human Rights,
there has been at least one book on class actions in South Africa, namely a 2017
volume edited by Max du Plessis, Isabel Goodman, Luke Kelly and Sarah Pudifin-
Jones, a review of which was also published in this journal.8 And, more recently, an
international survey and handbook on class actions was published in 2021.9

In terms of case law developments, following Ngxuza, the first class actions insti-
tuted in South Africa include Linkside v Minister of Basic Education,10 Mukaddam
v Pioneer Foods (Pty) Ltd11 and the Children’s Resources Centre Trust v Pioneer Foods
(Pty) Ltd.12 These cases articulated the procedural requirements for certification of opt-
in and opt-out class actions and paved the way for the institution of silicosis and tuber-
culosis class actions that are discussed in this special issue. From a legal practice per-
spective, the industry-wide class action for mineworkers who had contracted silicosis
or pulmonary tuberculosis in and around South Africa’s goldmines has provided fresh
impetus to and set crucial precedents the development of class actions, although it also

2 C Loots ‘Standing to enforce fundamental rights’ (1994) 10 South African Journal on Human Rights 49–59.
3 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government v Ngxuza 2001 (2) SA 609 (E)
(Ngxuza a quo).

4 T Ngcukaitobi ‘The evolution of standing rules in South Africa and their significance in promoting social justice’
(2002) 18 South African Journal on Human Rights 590–613.

5 C Hoexter ‘Judicial policy revisited: Transformative adjudication in administrative law’ (2008) 24 South African
Journal on Human Rights 281–299.

6 N de Villiers ‘Procedural fairness and reasonable administrative action within the social assistance system:
Implications of some settled class actions’ (2006) 22 South African Journal on Human Rights 405–438.

7 J Rooney ‘Class actions and public interest standing in South Africa: Practical and participatory perspectives’
(2017) 33 South African Journal on Human Rights 406–428.

8 R Baboolal-Frank ‘Book review: Class action litigation in South Africa’ (2019) 35 South African Journal on Human
Rights 447–450.

9 B Fitzpatrick & R Thomas (eds) The Cambridge Handbook of Class Actions: An International Survey (2021).
10 Linkside v Minister of Basic Education (3844/2013) [2015] ZAECGHC 36 (26 January 2015).
11 Mukaddam v Pioneer Foods (Pty) Ltd 2013 (5) SA 89 (CC).
12 Children’s Resources Centre Trust v Pioneer Foods (Pty) Ltd 2013 (2) SA 2013 (SCA).
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raises critical questions regarding future class action litigation in respect of both certifi-
cation and settlement approval applications.

More recent class actions were already introduced during the course of 2019. These
included actions relating to the outbreak of listeriosis and the defrauding of Steinhoff
shareholders. But despite these recent developments, class actions are still a relatively
new form of litigation to advance and seek redress for human rights violations.

Set against this backdrop, having covered public interest litigation in another special
issue, and with memories of the extensive – and expensive – silicosis litigation fresh in
the minds of both scholars and legal professionals in South Africa, the editors of the
Journal were convinced by the Du Plessis’ proposal for a special issue that the time had
come to address class action litigations comprehensively as a topic on its own. While
national and international class action litigation on occupational lung disease, includ-
ing silicosis and pulmonary tuberculosis, has continued to represent a timeous entry
point, we decided to focus more generally on the topic, including by way of compara-
tive perspectives.

The seven contributions to this special edition of the South African Journal on
Human Rights provide both a contextual and critical analysis of the development and
practice of class action law in South Africa. We are pleased to have been able to incorp-
orate contributions that are grounded in legal practice with analysis of some of the
more pressing procedural and substantive concerns around class action litigation. We
have also included some comparative perspectives, more particularly from The
Netherlands in relation to a class action on climate change and, to a much smaller
extent, some jurisprudence from Canada.

The opening contribution is a case note from Moses Retselisitsoe Phooko, who
shares current developments in both the jurisprudence on class actions and the great
need for more robust legislation on this matter, which he observes has fallen far short
of what is needed. This, of course, implies that the procedural and substantive opportu-
nities for bringing class actions are still based on case law. We continue the special
issue with another case note by Theo Broodryk that concerns South Africa’s first major
class action lawsuit for personal injury due to silicosis that was contracted by mine-
workers who had been employed in South Africa’s highly profitable gold mining opera-
tions. He zooms in on one of the most perplexing issues that several authors in this
special issue also look at, albeit from different angles, namely the requirement of judi-
cial certification before a class action litigation may proceed. In his contribution,
Broodryk argues that the judges have incorrectly conflated a number of issues that
ought to have been handled independently of each other.

This is followed by a deep dive into the topic by Jason Brickhill, who is familiar with
both forms of litigation – public interest and class action – as a scholar13 and as a prac-
tising lawyer. He explains how the silicosis litigation presented the first real test case
on class action litigation in South Africa that – similar to class action litigation against
tobacco industry in the United States – resulted in a multi-billion-figure settlement.
Brickhill analyses how the complex procedural requirements are just a part of what
must be grappled with in future litigation of this kind. As an important social and

13 J Brickhill Public Interest Litigation in South Africa (2018).
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political message, which Rick Abel has observed in the context of apartheid-era litiga-
tion is critical from a legal mobilisation standpoint,14 the class action litigation on sili-
cosis claims revealed how the expendability of Black labour was laid bare for all to see.
Moreover, the complexity and high stakes of this form of litigation have entailed
uniquely challenging procedural questions, regarding both certification and settlement.
Brickhill analyses these questions, though he also notes, with a strong hint of disap-
pointment, that they remain largely unresolved. Moreover, he notes how the silicosis
litigation raised important questions of representation. Perhaps as the most significant
point of contrast to public interest litigation, the sheer complexity of managing a huge
number of clients meant that the perseverance and solid human rights reputations of
public interest litigation firms such as the Legal Resources Centre lacked the resources
to handle the matter on its own. This resulted in the involvement of some large (and
expensive) local and international law firms (particularly from the United Kingdom
and the United States), with some regrettable consequences.

The article by Georgina Jephson delves into a key aspect of class action litigation that
Brickhill also notes in his contribution, namely the requirement of prior certification.
Drawing on both jurisprudence and scholarly analysis, she analyses this procedural
requirement and the unique barriers for establishing legal standing that result in consid-
erable delays before a matter goes to trial (if, indeed, it ever goes to trial). Jephson then
measures this requirement against constitutional principles of access to justice, and in
particular due process requirements contained in art 34 of the Constitution.

The last three contributions address case studies in which class action litigation has
been regarded as having special potential for addressing critical social justice challenges
in South Africa, namely: economic and social rights (more specifically, the right to
food), mitigating climate change, which is analysed against litigation that was brought
in The Netherlands and a class action lawsuit brought on behalf of artisanal fishers.

In an article by Safura Abdool Karim and Petronell Kruger, South African jurispru-
dence regarding the right to food is discussed, and in particular how efforts to initiate
class action litigation has focussed on questions of poverty, not least hunger. The
authors situate the experience of class action litigation on the right to food in relation
to both international law15 and South African constitutional requirements before delv-
ing into the potential of bringing class action cases in South Africa. Abdool Karim and
Kruger note how the economic interests at stake and related power differentials have
made it uniquely challenging for public interest lawyers to bring such cases against the
corporations that are the focus of such litigation. Brickhill makes a similar observation
in his contribution.

Next, Emma Schuster brings an important comparative dimension in her article on
how a large-scale – and successful – class action has been used in The Netherlands, in
this case directed against the state, to try and mitigate harmful emissions that are caus-
ing unprecedented climate change. She also reflects on what South Africa could poten-
tially learn from this action. As many academics and lawyers looking at this matter

14 R Abel Politics By Other Means: Law in the Struggle Against Apartheid, 1980–1994 (1995).
15 For more, see reports of the United Nations (UN) Special Rapporteur on the Right to Food: https://www.ohchr.

org/en/issues/food/pages/foodindex.aspx
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have done, she makes explicit reference to the overwhelming consensus of scientific
research that concludes that not enough is being done to reduce the kind of harmful
emissions, or greenhouse gases, that are leading to potentially catastrophic climate
warming and extreme weather events.16 She also addresses the important relationship
between climate change and violations of human rights.17 She then delves into the class
action tort case, which was brought by the Dutch Urgenda Foundation, which suc-
ceeded at each judicial level, namely: the Dutch District Court in The Hague (where
the case was originally brought), the Hague Court of Appeal and the Dutch Supreme
Court. As other authors in this special issue have done, Schuster addresses the chal-
lenges of standing (concluding in the Urgenda case that the public interest was a suffi-
cient basis) and prior certification. What is striking about this example is how
a foundation as well as several participating Dutch and international lawyers and
organisations were involved in this complex case (where there was a demand for
action, rather than damages, which at the time the case was brought were not even
a possibility) rather than commercial law firms, in contrast with the case in the silicosis
litigation (which concerned a multi-billion figure settlement). Finally, she reflects on
the implications of this type of class action for strategic litigation in South Africa on
climate change.

Finally, the case note by Anthea Christoffels-Du Plessis identifies a class action law-
suit brought in a third case study concerning a group of artisanal fishers, community-
based and non-governmental organisations that claimed to represent a community of
several thousand fishers from the Western Cape province of South Africa. She locates
this case in terms of human rights, particularly in relation to the Promotion of Equality
and Prevention of Unfair Discrimination Act 4 of 2000. Beyond her discussion,
Christoffels-Du Plessis also reflects on how the fishing industry perceived the impact of
this case.

All in all, the authors of this special issue present a grounded and critical look at the
current state of class action litigation in South Africa, which as I and several of the con-
tributing authors have mentioned, is still somewhat of a novelty in the justice land-
scape, but represents one of the most compelling bases for future litigation on human
rights, environmental and socio-economic justice matters more generally.

There remains much scope for further, critical perspectives on this and other forms
of legal mobilisation, not least to critically analyse the structural challenges of bringing
such controversial and high-stakes cases in a contested system of liberal governance
that tends to foreground individual and private interests over the public good.18 More
specifically, the political and economic dimensions of this form of legal mobilisation
are well deserving of further analytical reflection. The massive economic interests and
power differentials at stake make such cases incredibly challenging to launch. Yet class
action is also a potentially formidable instrument to address both state and especially
corporate accountability for human rights harms.19

16 See reports of the UN Intergovernmental Panel on Climate Change: https://www.ipcc.ch/
17 See also: M Wewerinke-Singh State Responsibility, Climate Change and Human Rights under International

Law (2019s).
18 See another special issue on conquest, constitutionalism and democratic contestations in the South African

Journal on Human Rights (2018) 34: https://www.tandfonline.com/toc/rjhr20/34/3
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19 For more on our ongoing research of the social, economic and political dimensions of legal mobilisation, go to:
http://www.iss.nl/legalmobilization
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