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for consumers in cartel cases
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Abstract
As a particularity of competition law, damage caused by a legal violation generally travels down
the supply chain. An overcharge incurred by the direct purchaser is often at least partially
passed on to the next level in the supply chain, and so on, ending with the final consumer.
Damage is typically widespread once it reaches the consumer level. Thus, the consumer’s
rational response is not to initiate an individual lawsuit. The classical solution is to improve the
incentive structure with some form of collective redress. The principle of effectiveness as
defined in Article 4 of the Antitrust Damages Directive requires an effective procedural remedy
for each victim of a competition law infringement, but the Directive is silent regarding collective
actions. Drawing on arguments on the rational apathy problem with consumer lawsuits, we
analyse why this ‘silence’ upsets the European principle of effectiveness. We show why this
omission is particularly harmful in the competition law case. We conclude that the time to
introduce collective actions to ensure the effectiveness of European competition law has
arrived. Such mechanisms do not have to be entirely harmonised across the European Union –
different shapes in different Member States or even alternative solutions to the same effect are
perfectly permissible.
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1. Introduction

In competition law cases, damage that occurs because of an overcharge due to collusive cartel

agreements, for instance, typically spreads out along the whole supply chain affecting various

levels of purchasers.1 The damages regimes of European competition law as spelled out in the

European Antitrust Damages Directive 104/2014 (Directive) rests on the principle that dam-

age should be claimed by the level of the supply chain where it actually occurred.2 This

includes the direct purchasers, various levels of indirect purchasers and finally, the consu-

mers.3 It envisages a sophisticated system according to which the actual damage that occurred

at each specific level is to be determined and calculated. Some damage has, for instance, been

passed on to the next level and, hence, does not figure anymore at the previous level. The

partial amounts at each level can be summed up to the total amount of harm resulting from

the initial overcharge.4 A precondition for this system to work is, hence, an effective enforce-

ment tool for claimants at every level of the supply chain. Otherwise the cartelist will not be

confronted with the total amount of harm. From a law-and-economics point of view this

would lead to suboptimal incentives to take care ex ante.5 At the same time the lack of a

working enforcement mechanism would, of course, mean that claimants at the respective level

in the supply chain are not compensated.

This is where the European principle of effectiveness, which is spelled out specifically in Article

4 of the Directive, becomes relevant:

In accordance with the principle of effectiveness, Member States shall ensure that all national rules and

procedures relating to the exercise of claims for damages are designed and applied in such a way that

they do not render practically impossible or excessively difficult the exercise of the Union right to full

compensation for harm caused by an infringement of competition law.6

This paper argues that collective redress mechanisms for consumers need to be provided to comply

with the principle of effectiveness in competition law enforcement.7 There are compelling argu-

ments stemming from the law and economics literature that illustrate when individual enforcement

will fail because the incentives of the claimant are not correctly shaped in the light of a cost-benefit

1. This paper will look at cartel agreements rather than other infringements of competition law.

2. See Article 12 et seq. of Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on

certain rules governing actions for damages under national law for infringements of the competition law provisions of

the Member States and of the European Union, [2014] OJ L 349/1 (Directive 2014/104/EU).

3. Umbrella plaintiffs will be excluded from the scope of this article.

4. Although the overcharge is an important component of the damage, it is not the only component. With every price

increase there is also the risk of lost profit. Apparently, this is not a matter for the consumers and will therefore be given

less attention in the context of this article.

5. See, in this respect, the seminal book by G. Calabresi, The Costs of Accidents (Yale University Press, 1970) and the

works of G. Becker, ‘Crime and Punishment’, 76 Journal of Political Economy (1968), p. 169, for deterrence theory

more generally.

6. This is underlined by part of Recital 3 of the Preamble to Directive 2014/104/EU: ‘The full effectiveness of Articles 101

and 102 TFEU, and in particular the practical effect of the prohibitions laid down therein, requires that anyone – be they

an individual, including consumers and undertakings, or a public authority – can claim compensation before national

courts for the harm caused to them by an infringement of those provisions’.

7. Although this is the classical policy advice suggested by law and economics literature, other solutions that increase the

benefit to the claimants like punitive damages are imaginable, too.
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approach when damage becomes small (and widespread).8 This effect will be most extreme at the

level of the final consumers.9 Therefore, the current analysis focuses on them.10 They will not

claim compensation individually. If they are left uncompensated, the infringer will not face the

total cost of his wrongdoing, which in turn will affect his behaviour ex ante. The competition law

case is different from a general consumer law case – because the damage travels. A chain reaction

will occur if the final consumers do not enforce their rights; passing on the harm to the final

consumers that will not claim it turns out to be beneficial for the rest of the supply chain – and, in

particular, the cartelists.11

In the long preparatory phase of the Directive there has been a lot of discussion about the

value of collective redress and the need to regulate it at European level. Whereas it was the first

item of discussion in the Green Paper12 and figured in the White Paper,13 the final text of the

Directive does not mention collective redress.14 Instead, some provisions on collective redress

were released by the European Commission at the same point in time but in the non-binding form

of a recommendation and a communication. By separating the matter of collective redress from

the Directive, on the surface Member States are given the freedom not to provide for such

mechanisms. However, it will be illustrated how only allowing individual consumer lawsuits

will undermine the principle of effectiveness because it would result in the lack of a procedural

remedy for those victims at the last level of the supply chain. This, in turn, could upset the whole

competition damages regime. In conclusion, some form of collective redress or a viable alter-

native needs to be introduced in every Member State to ensure the effectiveness of competition

law enforcement.

2. The European effectiveness principle

The principle of effectiveness – often mentioned alongside the principle of equivalence – is a core

principle of European Union (EU) law that guides the Member State when it comes to correctly

implementing EU law into their national laws.15 The Court of Justice of the European Union

8. Individual lawsuits are not rational, see M. Ebers, Rechte, Rechtsbehelfe und Sanktionen im Unionsprivatrecht (Mohr

Siebeck, 2016), p. 571: regarding indirect purchasers in general; P. Buccirossi and M. Carpagnano, ‘It is Time for the

European Union to Legislate in the Field of Collective Redress’, 4 Journal of European Competition Law & Practice

(2013), p. 3, 15.

9. A paper that assessed the amount of damage suffered by consumers due to the detergent cartel, for instance, finds an

overall consumer damage of about €315 million has occurred over the course of 2002–2005, see U. Laitenberger and F.

Smuda, ‘Estimating Consumer Damages in Cartel Cases’, 11 Journal of Competition Law & Economics (2015), p. 955,

970 et seq.

10. In a next step, one could assess each level of the supply chain individually and not just the consumer level.

11. A profit-maxising purchaser will consider the price increase that it incurred and will possibly raise their own prices.

How far this is possible will depend on the specific market conditions. The overcharge is one important part of the

damage. In addition, loss of profit may occur at various levels of the supply chain, if prices increase and sales volumes,

therefore, drop.

12. See table of contents as an annex to the Green Paper in Commission Staff Working Paper, Annex to the Green Paper,

Damages Actions for Breach of the EC Antitrust Rules, SEC(2005) 1732 final.

13. White Paper on Damages Actions for Breach of the EC Antitrust Rules, COM(2008) 165 final, p. 4 et seq.

14. Of course, in the Member State where collective redress is available for national cases, this instrument must also be

made available for European law enforcement according to the principle of equivalence.

15. A. von Bogdandy, ‘Founding Principles’, in A. von Bogdandy and J. Bast, Principles of European Constitutional Law

(2nd edition, Hart/C.H. Beck/Nomos, 2011), p. 11, 29 et seq.
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(CJEU) developed it as a general principle in its case law.16 It was first developed in the Comet/

Rewe cases17 of 1976.18 To comply with the principle of effectiveness, generally speaking, a well-

working procedural law is required.19 More specifically, national remedies and procedural rules

must not render the exercise of EU law practically impossible20 or – as was added later – exces-

sively difficult.21 Law enforcement imposes the content of substantive laws upon individuals.

From a legal point of view, procedural law is regarded as having a serving function to substantive

law (for example, it may provide litigants with compensation).22 In essence, rights, claims and

entitlements are pointless if one cannot enforce them. The above-mentioned Article 4 of the

Directive sets out the need for an effective exercise of EU rights specifically for competition law.

Furthermore, the Directive makes reference to the right to effective judicial protection as spelled

out in the second subparagraph of Article 19(1) Treaty on European Union and likewise in the first

paragraph of Article 47 of the Charter of Fundamental Rights of the European Union.23 Now, what

is the exact scope of the effectiveness principle?

Traditionally, the effectiveness principle is said to have an ‘eliminatory function’.24 This means

that it can be used to eliminate barriers but not to create remedies. Over the years the approach of

the CJEU developed toward a more positive understanding of the effectiveness principle. From the

moment of its foundation all the way to the mid-1980s, the CJEU took a ‘cautious, conservative

approach to the question of remedies available for the enforcement of EU rights’.25 In the early

case law it was left to the Member State to determine how the interests of an individual adversely

affected by an infringement of EU law were to be protected reflecting the principle of national

procedural autonomy.26 Although the EU went ahead to harmonise substantive laws by secondary

EU law, the European legislator was abstaining from specifically prescribing the law enforcement

provisions. Article 67(1) Treaty on the Functioning of the European Union (TFEU), although

establishing a European area of freedom, justice and security, respects the different legal systems

16. M. Accetto and S. Zleptnig, ‘The Principle of Effectiveness: Rethinking its Role in Community Law’, 11 European

Public Law (2005), p. 375, 385; P. Craig and G. de Búrca, EU Law – Text, Cases and Materials (6th edition, Oxford

University Press, 2015), p. 231 et seq.

17. Case 33/76 Rewe Central Finanz, EU:C:1976:188 and Case 45/76 Comet, EU:C:1976:167.

18. See N. Reich, ‘The Principle of Effectiveness and EU Private Law’, in U. Bernitz et al. (eds.), General Principles of EU

Law and European Private Law (Wolters Kluwer Law & Business, 2013), p. 301, 302 et seq. for the history thereof.

19. Ibid., p. 301, 305: in most instances when it is referred to, the principle of effectiveness concerns administrative and not

private law.

20. Case 33/76 Rewe Central Finanz, para. 5 and Case 45/76 Comet, para. 13–16.

21. Case 199/82 San Georgio, EU:C:1983:318, para. 14. It is these two parameters that the formulation in Article 4 in

essence consists of.

22. I.N. Tzankova and M.A. Gramatikov, ‘A Critical Note on two EU Principles: A Proceduralist View on the Draft CFR’,

in R. Brownsword et al. (eds.), The Foundations of European Private Law (Hart Publishing, 2011), p. 421; M. Accetto

and S. Zleptnig, 11 European Public Law (2005), p. 383 et seq. set out different views.

23. See Recital 4 of the Preamble to Directive 2014/104/EU.

24. N. Reich, in U. Bernitz et al., General Principles of EU Law and European Private Law, p. 301, 303.

25. K. Lenaerts, ‘National Remedies for Private Parties in the Light of the EU Law Principles of Equivalence and

Effectiveness’, 46 Irish Jurist (2011), p. 13, 15: at p. 37, Lenaerts distinguishes in total three phases. Overall, the CJEU

does in his view balance between the need to ensure the uniform application of EU law and the principle that remedies

are to be provided by the Member State and will inevitably vary in its current approach.

26. See generally on the EU’s involvement in enforcement F. Wilman, Private Enforcement of EU Law before National

Courts. The EU Legislative Framework (Edward Elgar, 2015), p. 394 et seq.
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and traditions of the Member State, in particular in areas (such as procedural law) that are well

established at national level although being rather new at EU level.

One can observe how this approach has lately been increasingly watered down in secondary

legislation.27 Also, the court started to give precedence to the effectiveness of EU law rather than to

the strict adherence to the principle of procedural autonomy.28 One crucial justification is an

‘implementation deficit’ of EU law that the Commission observes.29 To give meaning to the

principle of effectiveness, the court started in the 1990s by introducing the notions of practical

possibility and non-discrimination/equivalence with regard to the procedural remedy that national

law would specify. This may be called a ‘more interventionist stand’.30 Thereby it began to take a

stronger stance even in areas where EU law did not foresee specific rules by referring, among

others, to the principles of proportionality, adequacy and effective judicial protection.31 Whenever

Member States remain free in the choice of instruments for the implementation of a legal act and

ensuring its enforcement, case law holds that these sanctions in the case of a violation of imple-

menting legislation should at least be effective, proportional and dissuasive.32 This formulation

can be found in the many directives that require Member States to provide sanctions that are indeed

‘effective, proportionate and dissuasive’.33 The body of guidelines that has been developed by the

CJEU can be labelled the ‘enforcement principles’.34

Even later the CJEU started to be more specific regarding the remedies, such as in the case

Metallgesellschaft & Hoechst in which it left it to the national court to classify the nature of an

action brought, whether as an action for restitution or an action for compensation for damages.35

Also, in competition law, the court was quite explicit regarding the remedy; for example, in the

Manfredi ruling it clarified that any injured party must be able to seek compensation not only for

actual loss, but also for loss of profit.36 In essence, this can be called a third phase in which the

CJEU followed a nuanced approach.37 Rather than fulfilling an ‘eliminatory function’, the court

27. See F. Cafaggi and H.-W. Micklitz, ‘Administrative and Judicial Enforcement in Consumer Protection: The Way

Forward’, in F. Cafaggi and H.-W. Micklitz (eds.), New Frontiers of Consumer Protection: the Interplay between

Private and Public Enforcement (Intersentia, 2009), p. 401; M. Faure and F. Weber, ‘The Diversity of the EU Approach

to Law Enforcement – Towards a Coherent Model Inspired by a Law and Economics Approach’, 4 German Law

Journal (2017), p. 823.

28. See for details P. Craig and G. de Búrca, EU Law – Text, Cases and Materials, p. 241.

29. See Directorate General for Internal Policies (2013).

30. K. Lenaerts, 46 Irish Jurist (2011), p. 13, 15.

31. See for details P. Craig and G. de Búrca, EU Law – Text, Cases and Materials, p. 231 et seq.

32. See Case C-68/88 Commission v. Greece, EU:C:1989:339.

33. This is also the formula used in Article 5 of Directive 2008/99/EC of the European Parliament and of the Council of 19

November 2008 on the protection of the environment through criminal law, [2008] OJ L 328/28.

34. See G. Wagner, ‘Private Law Enforcement Through ADR: Wonder Drug or Snake Oil’, 51 Common Market Law

Review (2014), p. 165, 168. At p. 169, Wagner speaks of a ‘triad of effectiveness, proportionality and dissuasiveness –

or deterrence’.

35. Case C-410/98 Metallgesellschaft & Hoechst v. Inland Revenue, EU:C:2001:134.

36. Joined Cases C-295/04 to C-298/04 Manfredi v. Lloyd Adriatico Assicurazioni SpA et al, EU:C:2006:461, para. 95;

later confirmed in Case C-536/11 Bundeswettbewerbsbehörde v. Donau Chemie AG and Others, EU:C:2013:366, para.

24.

37. K. Lenaerts, 46 Irish Jurist (2011), p. 13, 15 et seq.; P. Craig and G. de Búrca, EU Law – Text, Cases and Materials,

p. 237 et seq.: ‘it requires national courts to strike an appropriate, proportionality-based, case-by-case balance between

the requirement of effective judicial protection for EU law rights and the application of legitimate national procedural

and remedial rules’.
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goes beyond that and develops a positive effectiveness test.38 The CJEU does not only interpret

remedies but also extends them, thereby implicitly recognising the effectiveness principle.39 In a

way, an ‘upgrading’ of national remedies occurs.40 Although the court puts the procedural and

remedial autonomy on trial, it does not abandon it.41 As a precondition, there has to be an

individual right that exists under EU law, and it needs to be protected. The court’s action can

concern both substantive remedies (for example, compensation) or procedural remedies (for

example, standing, injunctions, evidence rules, and so on).42

The Directive codifies and enhances the requirements of the Manfredi ruling. At the same time,

it leaves the Member States freedom in the implementation exercise, in particular when it comes to

the decision to put in place any means of collective redress when not stipulating a provision to that

end. Neither in secondary legislation nor in CJEU case law has the EU yet gone as far as requiring

collective redress in the light of the principle of effectiveness.

3. Enforcing European competition law

To understand the role of the end-consumers in the enforcement of competition law, it is necessary

to illustrate some details of the functioning of the damages regime in place in competition law.

European competition law is traditionally enforced by public authorities, such as the European

Commission or national competition authorities and,43 more recently, private parties, such as

competitors, purchasers and consumers.44 Private compensation claims have been introduced to

EU law in the CJEU case law and recently been codified within the Directive whose implemen-

tation was due by the end of the year 2016.45 The case law that developed took its starting point in

1974 when the CJEU reasoned, for the first time, that today’s Article 101(1) and 102 TFEU have a

direct effect between private individuals.46 In the landmark judgment of 2001 in Courage v.

Crehan,47 the CJEU held that victims of infringements of EU competition law have a right to

compensation. The right was further enshrined in later CJEU case law.48 Prior to the Directive, a

Green Paper was compiled in 2005,49 which widely referred to the so-called Ashurst study of 2004

38. N. Reich, in U. Bernitz et al., General Principles of EU Law and European Private Law, p. 301, 305 et seq. also calls

this ‘effectiveness as a hermeneutical principle’. The new functions of the effectiveness principle have become

enshrined in Article 47 of the Charter of Fundamental Rights of the European Union.

39. Ibid., p. 301, 307.

40. Ibid., p. 301, 308 who gives a number of examples from private law.

41. Ibid., p. 301, 322.

42. Ibid., p. 301, 323.

43. B.J. Rodger and A. MacCulloch, Competition Law and Policy in the EU and UK (5th edition, Routledge, 2015), p. 80 et

seq.

44. See R. van den Bergh, ‘Private Enforcement of European Competition Law and the Persisting Collective Action

Problem’, 12 Maastricht Journal of European and Comparative Law (2013), p. 12.

45. See F. Wilman, Private Enforcement of EU Law before National Courts. The EU Legislative Framework, p. 202–244.

46. Case 127/73 Belgische Radio en Televisie and Sociétébelge des Auteurs, Compositeurs et Éditeurs v. SV SABAM and

NV Fonior, EU:C:1974:25, para. 16; Case C-343/97 Diego Calı̀ & Figli Srl v. Serviziecologiciporto di Genova SpA,

EU:C:1997:160 and Case C-282/95 P Guérin Automobiles v. Commission, EU:C:1997:159, para. 39.

47. Case C-453/99 Courage Ltd v. Bernard Crehan and Bernard Crehan v. Courage Ltd and Others, EU:C:2001:465.

48. Case C-295/04 Manfredi, EU:C:2006:461; Case C-199/11 Europese Gemeenschap v. Otis NV and Others,

EU:C:2012:684, para. 41; Case C-536/11 Donau Chemie u. a., para. 21; and Case C-557/12 Kone AG and Others v.

ÖBB-Infrastruktur AG, EU:C:2014:1317, para. 21.

49. See Green Paper, Damages Actions for Breach of the EC Antitrust Rules, COM(2005) 672 final.
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that elaborates on the lack of private damages claims in the Member State despite the Courage

judgment.50 Effective national provisions on private enforcement in competition cases were miss-

ing in most of the Member States. The White Paper of 2008 confirmed this view.51 Consequently in

competition law, a strengthening of private enforcement was regarded as necessary to ensure the

full effectiveness of Articles 101 and 102 TFEU.52 Both dimensions are to interact to guarantee the

‘maximum effectiveness of the competition rules’.53

The Directive stipulates an entitlement to full compensation (Article 3) to anyone such as

direct and indirect purchasers, consumers, who has suffered harm due to an infringement of

competition law. The European Directive codifies some basic aspects of CJEU case law, such as

in Article 2 No. 6 where the range of claimants is defined in line with the court’s case law:

‘‘‘injured party’’ means a person that has suffered harm caused by an infringement of compe-

tition law.’ Specifically, consumers are lifted up from being an addressee of competition law to

being actual stakeholders.54 The system rests on the idea that harm is to be compensated

specifically at the level where it occurs and requires the victims at each of the levels to take

action. Victims should obtain compensation for the harm suffered, which hence, covers com-

pensation for actual loss and for loss of profit, and in addition to payment of interest from the

time the harm occurred until compensation is paid.55 The Directive sets out a number of concrete

conditions, some of which shall be outlined.56 The scope of the Directive is limited to compe-

tition law enforcement. An ‘infringement of competition law’ within the meaning of the Direc-

tive is defined as an infringement of Article 101 or 102 of the Treaty or of national competition

law that predominantly pursues the same objective as Articles 101 and 102 of the Treaty and that

are applied to the same case and in parallel to EU competition law pursuant to Article 3(1) of

Regulation (EC) No 1/2003.57

To understand the conditions for the consumer claims at the end of the chain, some general

knowledge of the damages regime is required: In principle the claimant (any harmed party in the

supply chain, consumers, umbrella plaintiffs58) has to prove and quantify the damage sought.

There are some special rules that play into this. Article 17(1) stipulates generally that ‘Member

States shall ensure that neither the burden nor the standard of proof required for the quantification

of harm renders the exercise of the right to damages practically impossible or excessively diffi-

cult’. This formulation allows for the capture and solution of evidentiary or other problems by the

claimant, and gives the courts a certain degree of discretion. The specific rules on damage quanti-

fication are to be drafted at Member State level. However, the Commission issued a non-binding

practical guide in this respect that contains some standard economic methods to calculate such

50. Ashurst, ‘Study on the Conditions of Claims for Damages in the Case of Infringement of EC Competition Rules’,

Ashurst (2004), http://ec.europa.eu/competition/antitrust/actionsdamages/economic_clean_en.pdf.

51. White Paper on Damages Actions for Breach of the EC Antitrust Rules, COM(2008)165 final.

52. See Recital 3 of the Preamble to Directive 2014/104 EU.

53. See Recital 6 of the Preamble to Directive 2014/104 EU.

54. C.H. Bovis and C.M. Clarke, ‘Private Enforcement of EU Competition Law’, 36 Liverpool Law Review (2015), p. 49,

50.

55. See Article 3(2) of Directive 2014/104 EU.

56. Which is not the focus here: leniency applicants and small and medium-sized enterprises receive privileged treatment

in various regards.

57. Articles 4(1) and (2) of Directive 2014/104 EU, read together.

58. Case C 557/12 Kone AG and Others v. ÖBB-Infrastruktur AG.
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damages.59 It is non-binding, and does no more than indicating when which method may be

appropriate. It does not do so in a very detailed manner. Therefore, in essence, Member States

will rely on their own experiences or design their own system.

According to Article 12(3) of the Directive, damage due to lost profit has to be claimed

separately, without benefiting from alleviations of the burden of proof.60 According to economic

theory a price increase generally leads to a volume effect. Due to the price increase, demand is

usually reduced, which can constitute loss of profit. The Directive does not specify in more detail

how loss of profit can be claimed. However, passing-on and, therefore, the item ‘loss of profit’ is

basically of no relevance to the final consumer level, which is the focus of this piece. It is the

overcharge that the argumentation focuses upon.

The following procedure was developed by the EU legislature specifically to claim the over-

charge paid: the Directive stipulates two rebuttable presumptions that are relevant for the damages

regime. First, it sets out the rebuttable presumption that cartels cause harm.61 This, apparently,

serves to help any of the victims in the supply chain. The provision finds its base in empirical

studies that confirm that cartels do in fact cause harm in a majority of cases.62 The Directive does

not go as far as stipulating the concrete amount of damage. This presumption is only applicable in

the case of cartels and not for cases of abuse of dominance.63 The defendant is burdened with the

proof to show that this is in fact not the case. The presumption is not final but ‘rebuttable’. This

formulation is regarded as rather ‘far reaching’.64 There is some discussion in the literature as to

whether this presumption is only applicable to hard-core violations.65 Some examples of such

cartel agreements are mentioned in Article 2 No. 14.

When indirect purchasers want to claim damages from the defendant, their situation is more

specific because they are further down in the supply chain and, hence, more remote from the

violation. Their damage is effectively the one that was passed on as an overcharge by previous

levels in the supply chain,66 possibly all the way down to the final consumer, who is in essence the

last of the indirect purchasers. In principle, all indirect purchasers have to prove their damage.

However, they do not have to prove it in all cases. If the following three requirements are fulfilled,

it is assumed that passing-on to the indirect purchaser in question occurred, the second

presumption:

59. European Commission, ‘Commission Staff Working Document Practical Guide Quantifying Harm in Actions for

Damages Based on Breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union,

Accompanying the Communication from the Commission on Quantifying Harm in Actions for Damages Based on

Breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union’, European Commission (2013),

http://ec.europa.eu/competition/antitrust/actionsdamages/quantification_guide_de.pdf.

60. E.-J. Mestmäcker and H. Schweitzer, Europäisches Wettbewerbsrecht (3rd edition, C.H. Beck, 2014), p. 604.

61. Article 17(1) of Directive 2014/104/EU.

62. A. Komninos et al., ‘Quantifying Antitrust Damages – Towards Non-Binding Guidance for Courts (Study Prepared for

the European Commission)’, European Commission (2009), http://ec.europa.eu/competition/antitrust/actionsdamages/

quantification_study.pdf, p. ix, 89 et seq.

63. See Recital 47 of the Preamble to Directive 2014/104 EU. This article only looks at cartel cases.

64. A. Weitbrecht and J. Mühle, ‘Die Entwicklung des Europäischen Kartellrechts’]’, 5 Europäische Zeitschrift für

Wirtschaftsrecht’, (2014), p. 166, 173.

65. A. Weitbrecht, ‘Die Umsetzung der EU-Schadensersatzrichtlinie’, 10 Wirtschaft und Wettbewerb (2015), p. 959, 965;

H. Schweitzer, ‘Die neue Richtlinie für Wettbewerbsrechtliche Schadensersatzklagen’, 9 Neue Zeitschrift für Kar-

tellrecht (2014), p. 335, 336 et seq.

66. Besides there is the dimension of loss of profit – except for the final purchaser level.
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i. the defendant has committed an infringement of competition law;

ii. the infringement of competition law has resulted in an overcharge for the direct purchaser

of the defendant; and

iii. the indirect purchaser has purchased the goods or services that were the object of the

infringement of competition law, or has purchased goods or services derived from or

containing them.

Again, the presumption is rebuttable as specified by the last sentence of Article 14. And again, the

quantity of the passing on is not assumed but has to be proven, which means that in the final instance

it is left at the estimation of the court.67 This presumption does not work as a defence but as an

offence.68 For requirement ii, the previously mentioned presumption of Article 17 (2) becomes

relevant.69 Given that cartels are assumed to cause harm, there must have been an overcharge for

the direct purchasers. If the wrongdoer, however, proves the presumption set out in Art. 17 (2) wrong,

no overcharge and, hence, no passing on could have happened. The more remote the purchaser is

from the defendant, the more difficult it may become to prove requirement iii.70 This is crucial for the

enforcement layer as exercised by the consumers, which is the particular concern of this article.

The presumption may, by the way, not be used by the defendant against the purchasers.71 It only

works in favour of the indirect purchaser, not in favour of the defendant. The defendant always has

to prove the passing on. A presumption would have been very convenient for the defendant in the

context of the passing-on defence (Article 13). This defence entails that the claimant has reduced

his or her damage by passing it on to the next level of the supply chain – this can be partial. The

burden of proof that such a passing on of the overcharge has taken place rests once more with the

defendant. Otherwise the defendant is liable for the full amount.

Not all the interrelations between the direct and indirect purchasers and the defendant are

spelled out in detail in the text of the Directive. Article 15 of the Directive importantly sets the

Member States the tasks to envisage a regime that avoids multiple liabilities or an absence of

liability of the infringer because of the multitude of interrelation between the layers.

The success of the proof of the different elements of the competition law infringements also

depends on the party’s access to evidence. This is particularly relevant if a party wants to prove the

damage and not leave its estimation to the discretion of the courts. Article 5’s following of the

Directive establishes a new set of disclosure rules. Suffice it to say that the rules are rather wide-

ranging. Article 8, furthermore, regulates the penalties for failures to provide evidence, refusals or

destruction of evidence, same as the breach of the limits on the use of evidence. Other articles (like

Article 13 or 14), by the way, refer to the necessity of disclosure in the context of proving damage

or passing-on. Any infringement of competition law that is established in a final decision of a

national competition authority or by a review court has to be taken for granted in private damage

claims regarding the same violation.72 Article 9 differentiates between the value of national and

67. F. Wijckmans et al., The EU Private Damages Directive – Practical Insights. Minutes of the Closed Workshop 2015

(Intersentia, 2016), p. 65, they refer to Recital 41 of the Preamble to Directive 2014/104/EU.

68. Ibid., p. 59.

69. Ibid., p. 66.

70. Ibid.

71. C. Kersting and N. Preuß, Umsetzung der Kartellschadensersatzrichtlinie (2014/104/EU). Ein Gesetzgebungsvors-

chlag aus der Wissenschaft (Nomos, 2015), p. 52 et seq.

72. See Article 9(3) of Directive 2014/104/EU.
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foreign (European) decisions. The latter counts (at least) as prima facie evidence that an infringe-

ment of competition law has occurred. Article 17(3), furthermore, establishes some cooperation

between the courts and the competition authorities in the sense that the authority may assist the

court in the quantification exercise. The limitation periods are specified in Article 10.

The Directive is to apply to all instances of damage due to a competition law infringement,

enforced via individual and collective proceedings, alike. It does not entail a provision on collec-

tive redress mechanisms itself. This can in essence be attributed to the lack of a consensus among

the Member States. Legislative action in the field of collective actions at EU level – which refers to

both injunctive and compensatory relief73 – was firstly discussed in two fields separately: in

consumer law by DG SANCO and in competition law by DG COMP.74 Then these initiatives

have been merged by DG JUST in order to contribute considerations from the perspective of the

harmonisation of civil procedure.75 The EU has issued the following non-binding documents on

the same day as the publication of the Antitrust Damages Directive: a Commission Communica-

tion,76 which summarises the debates on collective redress in response to the European Parlia-

ment’s 2012 Resolution,77 and the Commission’s Recommendation.78 The Commission’s

Recommendation applies to the fields of competition law, consumer law, and more broadly:79

‘Representative action’ in the definition of the Commission’s Recommendation means:

an action which is brought by a representative entity, an ad hoc certified entity or a public authority on

behalf of, and in the name of, two or more natural or legal persons who claim to be exposed to the risk

of suffering harm or to have been harmed in a mass harm situation [even though] those persons are not

parties to the proceedings.80

Consequently, it allows for any kind of representative. The system follows the ‘opt-in’-principle.

Contingency fees shall be allowed only in exceptional circumstances (Principle 30). The loser-pays

rule applies (Principle 13). Punitive damages are not allowed (Principle 31). These are the features

of the common denominator of the European approach to collective redress.

Recital 13 of the Directive contains the reference that the ‘Directive should not require Member

States to introduce collective redress mechanisms for the enforcement of Articles 101 and 102

TFEU.’ Although not only the Green Paper but also the White Paper of 2008 consider the possi-

bility of regulating matters of collective redress within the Directive, its final version does not

include a provision to that end. This seems to suggest that the decision whether to introduce

collective mechanisms and of what sort, is in essence left with the Member States. On the other

73. Commission Communication, p. 4.

74. Documents produced during this time entail: a Green Paper – Damages Actions for Breach of the EC Antitrust Rules,

COM(2005) 672 final; White Paper on Damages Actions for Breach of the EC Antitrust Rules, COM(2008) 165 final.

In 2008, the Commission also published a Green Paper on Consumer Collective Redress, COM(2008) 794 final.

75. C. Hodges, ‘Collective Redress: A Breakthrough or a Damp Squib?’, 37 Journal of Consumer Policy (2013), p. 67, 68.

76. European Commission, ‘Towards a European Horizontal Framework for Collective Redress’, COM(2013)3539/3.

77. European Parliament Resolution of 2 February 2012 on ‘Towards a Coherent European Approach to Collective

Redress’ (2011/2089(INI)), [2012] OJ C 293E/32.

78. Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective

redress mechanisms in the Member States concerning violations of rights granted under Union law, [2013] OJ L 201/60

(the Collective Redress Recommendation).

79. See Recital 7 of the Preamble to the Collective Redress Recommendation.

80. See Section II 3(d) of the Collective Redress Recommendation.
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hand, Article 4 of the Directive stipulates that the effectiveness principle has to be observed for

every victim’s enforcement response. These two aspects of the Directive are conflicting, as the

next section that investigates whether the end purchasers have, in fact, an effective remedy to claim

the damage that they are entitled to according to the Directive, will show.

4. Incentive incompatibility regarding individual consumer lawsuits

In this section it will be set out why the possibility to initiate individual lawsuits is not sufficient for

consumers as an enforcement tool in competition law from an economic point of view.

We will start by gaining a better understanding of the nature of consumer harm in the context of

competition law infringements.81 Even if a cartelist is inclined to collude because overall he will

considerably profit from it, once down to the final consumer such an overcharge will in many cases

be small for the individual consumer but still considerable for the totality of consumers. Hence, the

total damage for the group of the final consumer may be a substantial share of the total harm. Due

to the passing-on defence, the previous levels in the supply chain are, furthermore, only entitled to

claim the part of the overcharge that remained at their level. This is the consequence of a strict

application of the European damages regime. In the light of the possibility of this defence, it

becomes ever more crucial that the level where the damage accumulates or comes to a rest can

claim it from the defendant. Again, if the defendant uses the passing-on defence all the way down

to the final consumers to avoid payments at the previous levels, an effective remedy at the final

consumer level is the key. Otherwise the whole sophisticated damages regime is missing a nec-

essary element that may impede the overall compensation process, send the wrong signals, and

give low-power incentives for compliance to potential infringers.

Also, if we consider the ex ante market situation rather than the procedural aspects that are of

relevance in a lawsuit ex post, the incentives of the actors in the supply chain are geared toward

passing through the damage. Whenever one level faces an overcharge, the typical reaction would

be to pass on at least part of it to reduce the own loss. How far this is feasible, in not leading to a

volume effect that outweighs the benefit, depends on each market situation, though. In fact, it is

happening in a large number of cases.82 The components of the damage in the light of a compe-

tition law infringement typically are the overcharge paid, reduced by the amount that a purchasers

passes on to the next level in the supply chain; and the loss of profit that happens in the context of

the volume effect that is the typical market reaction to a passing-on.83 This looks different,

however, at the last level of the supply chain where harm can exclusively be attributed to the

overcharge paid.84

In the absence of an obligation to introduce collective redress, the options for the consumer

level are limited. To start with, the position and behaviour of a consumer that can act as an

81. See for an assessment predating the publication of the directive and the accompanying documents: R. van den Bergh,

12 Maastricht Journal of European and Comparative Law (2013).

82. See the illustrative case in U. Laitenberger and F. Smuda, 11 Journal of Competition Law & Economics (2015), p. 955.

83. See RBB Economics, ‘Study on the Passing-on of Overcharge’, European Commission (2016), http://ec.europa.eu/

competition/publications/reports/KD0216916ENN.pdf, p. 9 et seq., 50 et seq., which distinguishes the overcharge

effect, the passing-on effect and the volume effect. They mention, but likewise neglect, the lost consumption effect.

84. This is to some extent a shortened analysis; there can be a lost consumption effect, too, for the consumers that refrained

from consuming at the higher price; see European Commission, 2016, 12 f. However, this type of damage does not

typically feature in damage calculations. It is beyond the scope of this paper to determine if it should.
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individual claimant shall be assessed. The beginning of every rational lawsuit is an assessment of

the costs and benefits of carrying out a lawsuit that results in an expected net benefit. If the

calculation comes to the result that the costs of litigation outweigh its benefits, a rational individual

will not sue. There is a consensus in the law and economics literature that this ‘rational apathy’ is

indeed a classical impediment for lawsuits for trifling and widespread harm.85 Such a lawsuit could

only bring small benefits to the individual consumer. From a social point of view the totality of

consumer harm is considerable. If no individual consumer lawsuits are brought, the infringer is not

confronted with a substantial share of the harm caused. Even though the total social harm in the

case of dispersed losses may be large, a lawsuit will probably never be brought as a result of

rational apathy. Any individual consumer lawsuit would bring the amount of compensation pay-

ments that the defendant would face closer to the total amount. An individual consumer will not go

through the trouble of a lawsuit for minor damage. This will often be the case in the competition

law scenario. The incentives may be further misaligned because of the ‘free-riding’ problem. We

can imagine a situation in which many victims suffer from a law infringement but all gain as soon

as one of them complains. One competition law case could, for instance, lead to a price decrease

for all. For each individual, it is beneficial to wait for someone else to do so and then profit from the

result.86

Now, it might be that the Directive does consider this sufficiently, despite not providing for

collective redress, and sets out provisions that facilitate consumer cases. It will be shown that this is

not the case. As with every indirect purchaser, final consumers can profit from the regime in

Article 14. It has already been mentioned that, in order to profit from the assumption for those

furthest along in the supply chain, it may be most difficult to prove that he has ‘purchased the

goods or services that were the object of the infringement of competition law, or has purchased

goods or services derived from or containing them’. This was requirement iii of the three require-

ments. Regarding requirement i – that the defendant has committed an infringement of competition

law – like every other victim the final consumer can profit from any decision taken by a national

competition authority or court in this regard in the context of follow-on damage claims.87 In the

context of a stand-alone action that a consumer wants to pursue independently of other victims,

the burden of proof for requirement i would rest upon him. Regarding requirement ii – that the

infringement of competition law has resulted in an overcharge for the direct purchaser of the

defendant – the presumption that cartels cause harm would come in handy. Alternatively, instead

of trying to prove the conditions for the assumption, a consumer could try to directly prove the

amount of damage suffered. The final consumer was overcharged. The provision on lost profit

(Article 12(3)) would, apparently, be of no relevance in this regard. Also note that the amount of

damage resulting from the initial overcharge compared to the direct purchaser can only decrease,

or in the most extreme case if virtually all is passed on, stay at the same level for the totality of the

consumers. Obviously there is also no passing on defence available for the defendant when it

comes to the harm of the final consumer. If the defendant succeeds in proving the passing on all the

way to the final consumer, it would apparently be upsetting the whole system if the final consumers

had no effective procedural means to claim it. It is, hence, not obvious how the provisions in the

85. R. van den Bergh, 12 Maastricht Journal of European and Comparative Law (2013), p. 14; there is lots of literature for

the consumer law context.

86. W.M. Landes and R.A. Posner, ‘The Private Enforcement of Law’, 4 Journal of Legal Studies (1975), p. 29.

87. The evidentiary value of decisions of foreign authorities/courts is, as illustrated, lower.
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Directive sufficiently gear the assessment of an individual consumer to sue toward a net benefit.

Too little account is taken of the fact that the damage for each individual consumer will often be

minor and the individual costs of a lawsuit would have to be reduced substantially to ensure that

individual consumers obtain a net benefit.

The described situation constitutes a conflict with the principle of an effective procedural

remedy that must be available to any victim of a competition law infringement according to Article

4 of the Directive. By harm being small and widespread for the final consumers, the damage that

rests at the level of the consumers is effectively not recuperated precisely because of the rational

apathy problem that impedes the law enforcement in each individual case. The free-riding men-

tality may play on top. The damage also cannot be recovered – in a way as a substitute – by

previous levels of the supply chain where the individual damage might still be more substantial

because of the passing-on argument.88 Hence, if in a case the overcharge initially caused by a cartel

agreement is elegantly channelled through all the way to the end of the chain and results in being

small for the individual consumer, all such damage is not recuperated;89 the cartelist is not con-

fronted with it. By way of continuously proving the passing on, the defendant does not compensate

this share of damage that first occurs at the level of the direct purchasers at any other level. If a

consumer was not able to recuperate a small amount of damage, some might argue that this only

constitutes a minor inefficiency. This is not true, however, because it is typically a large group of

consumers that is facing the minor inefficiency. The minor inefficiency quickly adds up to a major

inefficiency. This major inefficiency cannot be tolerated by the principle of effectiveness.90 A

system that seems possible under EU law and that is almost exclusively based on individual court

cases does not give sufficient incentives for consumers harmed by cartel agreements to bring

forward court cases. The conflict that emerges, if implementing the Directive in such a way,

concerns the principle of effectiveness.

A variety of solutions to this incentive problem is imaginable.91 The most striking option from a

law and economics point of view is the introduction of some system of collective redress. The

crucial feature of dispersed losses is that the one potential plaintiff is not alone; that many others

may be in a similar situation. The fact that losses are scattered over a large number of victims may,

as mentioned, lead to a relatively small loss for each of them, or at least to an individual loss that is

too low to bring a claim. The aggregate loss of all victims will, however, generally be substantial

and bringing the lawsuit would certainly be socially beneficial.92 This merits the question whether

bringing a group action (rather than individual litigation) would not be one possibility to remedy

the rational apathy problem. In addition, bringing individual claims together into group litigation

may be equally justified from the perspective of economies of scale and procedural efficiency. The

starting point is that granting the right to a group to act on behalf of all individuals that suffered a

88. The system in the United States is completely different in this regard.

89. The situation with compensation for loss of profit is, of course, different. It cannot be channeled through and is a matter

to be solved at each level individually.

90. A. von Bogdandy, ‘Artikel 10 EGV’, in E. Grabitz and M. Hilf (eds.), Das Recht der Europäischen Union (3rd edition,

Beck, 2003), para. 46: von Bogdandy’s interpretation of the principle of effectiveness entails that minor limitations of

the efficiency of a legal provision at national level are tolerated.

91. Due to space restrictions, alternatives such as punitive damages or the like are not explored in detail. Collective redress

was chosen because it is the prime solution put forward by law and economics, and given that some Member States are

already experimenting with it, its implementation is not beyond imagination for the EU.

92. Another question would also be if large but widespread losses should be bundled.
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loss may reduce the rational apathy93 because costs can now be shared collectively and hence

spread over all individuals. Bundling of the claims allows a lower cost per individual. This, so the

theory predicts, will lead to more claims being filed and ensure that the infringer is facing an

amount ever closer to the total amount of harm.94 Empirical research conducted in the United

States confirms that the costs of individual litigation and legal counselling decreased with the

increasing number of participants in a class action.95 The more popular mechanisms by which

collective actions are designed in Europe is by representative actions. When designing collective

redress, being aware of the free-riding problem is crucial.96 It has to be ensured that those who

profit from the collective action are also those who contribute to its financing. The claim of this

paper is that without providing for actions of collective redress, consumers at the final level of the

supply chain de facto do not have an effective remedy. Much damage caused and passed on to the

level of the final consumers will remain uncompensated.97 Law enforcement at consumer level

will fail, upsetting the whole damages regime in competition law. This violates the principle of

effectiveness according to which each claimant needs to have an effective procedural remedy. This

gap in the system gives incentives to all the players along the supply chain to actually pass the

damage on that occurs in the market to the final purchaser (and later on prove this in court). This

ultimately, favours the cartelists. The next levels, if at all, manage to reduce or ‘compensate’ the

damage they suffer. The cartelists, however, are the ones making profit that no one will claim.

In the light of the sophisticated damages regime introduced by the Directive, providing, as a first

best solution, collective redress for consumers becomes a necessity. Otherwise, the pillars of the

enforcement system cannot be upheld and it will collapse overall. The final consumers are such

crucial players in the enforcement regime that they cannot be left without an effective enforcement

tool. It is forecast that the CJEU might be the crucial European actor that will express itself in this

direction, applying a strictly positive approach to the effectiveness principle.98 It can, of course,

only do this once there is a specific right stipulated by EU law. Article 3 of the Directive codifies

the necessary precondition: a right to full compensation for every individual that was harmed by a

93. See S. Keske, A. Renda and R. van den Bergh, ‘Financing and Group Litigation’, in M. Tuil and L. Visscher (eds.), New

Trends in Financing Civil Litigation in Europe – A Legal, Empirical and Economic Analysis (Edward Elgar, 2010), p.

59.

94. See, inter alia, H.-W. Micklitz and A. Stadler, ‘The Development of Collective Legal Action in Europe, Especially in

Germany’, 17 European Business Law Review (2006), p. 1473.

95. See T. Eisenberg and G. Miller, ‘The Role of Opt-outs and Objectors in Class Action Litigation: Theoretical and

Empirical Issues’, NYU Law and Economics Research Paper No. 04-004 (2004), https://scholarship.law.cornell.edu/

cgi/viewcontent.cgi?referer¼https://www.google.co.uk/&httpsredir¼1&article¼1362&context¼facpub.

96. R. van den Bergh, 12 Maastricht Journal of European and Comparative Law (2013), p. 24. Other incentive problems

and their solutions that are discussed within the law and economics literature are particularly principal agent problems.

97. Peyer comes to the same conclusion based on a different analysis, see S. Peyer, ‘Compensation and the Damages

Directive’, 12 European Competition Journal (2016), p. 87, 96 et seq.; see P. Buccirossi and M. Carpagnano, 4 Journal

of European Competition Law & Practice (2013), p. 3, 15 who are in favour of a collective redress mechanism specific

to competition law; R. Nazzini, ‘Potency and Act of the Principle of Effectiveness: The Development of Competition

Law Remedies and Procedures in Community Law’, in C. Barnard and O. Odudu (eds.), The Outer Limits of European

Law (Hart Publishing, 2009), p. 401, 403, 422 et seq. also argue how the principle of effectiveness requires expansion

of the obligations of the Member States to introduce collective redress for competition cases.

98. So far the court has only dealt with injunctions once – here it was argued that it was not an individual but an abstract

interest that was being protected, see N. Reich, in U. Bernitz et al. (eds.), General Principles of EU Law and European

Private Law, p. 301, 325 et seq. who interprets Case C-472/10 Nemzeti FH/Invitel nnv, EU:C:2012:242 in this way. He

discusses if Member State laws should not be required to rectify the consequences of unfair terms or practices.

Weber 221

https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=1362&context=facpub
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=1362&context=facpub
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=1362&context=facpub
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=1362&context=facpub
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=1362&context=facpub
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=1362&context=facpub


competition law infringement. According to Reich there is a difference between upgrading and

creating new remedies.99 Therefore, creating a means of collective redress for competition law

cases is not within the CJEU’s jurisdiction. The dividing line between the two concepts does not

seem to be clear-cut. Further developing an enforcement system from individual to collective

mechanisms could also be understood as an upgrading of an enforcement system. The CJEU has

a history of being creative and brave in terms of its application of European law. Although it might be

more difficult to argue in favour of such a step for European law generally, the competition law case

has some special characteristics. Here, the current system that the Directive envisages, rather than

ensuring the enforcement of competition law, actually endangers it by not explicitly equipping

consumers with effective tools. Importantly and in accordance with what Reich is arguing, some

discretion needs to be left to the Member States to adapt an enforcement mechanism to their national

particularities. This could mean that a collective action can be brought forward by a private asso-

ciation or a public body in line with the Member States’ enforcement tradition. It could even mean

that a Member State that finds an equally effective tool elsewhere would not necessarily have to

introduce collective redress. In this sense, reverting to the toolbox of alternative dispute resolution or

joinder of cases can be argued. The most obvious choice to overcome the ineffectiveness of indi-

vidual litigation for a certain share of cases seems to be some form of a collective action.

5. The approach in four selected European Member States

Whether consumer claims can be successful in competition law depends on the law enforcement

landscape in the respective Member State.100 By only implementing the minimum requirements of

the Directive, the final consumer level will not participate in law enforcement. In this section, the

essence of four Member States regimes to collective redress with a view to competition law shall

be illustrated – namely Germany, the Netherlands, England, and Belgium.101 This is done with the

aim to show if any of them cures the inefficiencies enacted by the Directive.

A. Germany

The implementation of the European legislation happened with the so-called 9. GWB-Novelle on 8

June 2017.102 Already before implementing, the Directive Germany’s antitrust enforcement sys-

tem allows every victim to claim damages, the scope of which is likewise in line with European

requirements.103 After the reform, the German Act against Restrictions of Competition (Gesetz

99. N. Reich, in U. Bernitz et al. (eds.), General Principles of EU Law and European Private Law, p. 301, 326.

100. F. Gascón Inchausti, ‘Aspectos Procesales de las Acciones de Daños Derivados de Infracciones de las Normas Sobre

Defensa de la Competencia: Apuntes a la Luz de la Directive 2014/104 y de la Propuesta de ley de Transposición’, 9

Cuadernos de Derecho Transnacional (2017), p. 125, 132.

101. Other interesting cases to look at would be (DA) Part 23a of the Danish Administration of Justice Act (Retspleje-

loven); (IT) Article 140 bis of the Italian Consumer Code (Codice del Consumo); see S. Peyer, 12 European Com-

petition Journal (2016), p. 87, 11. Traditionally, collective redress cases for competition law within the European

Union have been few, see P. Buccirossi and M. Carpagnano, 4 Journal of European Competition Law & Practice

(2013), p. 3, 5.

102. (DE) 9. GWB-Novelle, BGBl. Nr. 33, of 8th June 2017, 1416.

103. See e.g. C. Kersting and N. Preuß, Umsetzung der Kartellschadensersatzrichtlinie (2014/104/EU): Ein Gesetzge-

bungsvorschlag aus der Wissenschaft (Nomos, 2015), p. 43. The ORWI-judgment ((DE) BGH Urt. v. 28.6.2011,

BGHZ 190) has been a decisive step in this regard.
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gegen Wettbewerbsbeschränkungen – GWB) sets out a special tort law provision in § 33a GWB to

claim competition damages. It is a lex specialis with a view to the general tort law provision in §

823 (2) German Civil Code (Bürgerliches Gesetzbuch – BGB).104 Damages are dealt with on the

basis of § 249 and following BGB.105 The German legislator is generally very critical regarding

collective actions for damages.106 It does not go beyond the requirements of the Directive with a

view to introducing collective actions for competition law cases. In the past, there have been no

serious tries to introduce such collective actions either.107 In December 2016, however, a legis-

lative proposal drafted by the Ministry of Justice and Consumer Protection was put on the table.108

The proposal was to some extent modelled along the lines of the existing German Capital Market

Models Claims Act.109 This Act has a particular focus on investor claims. The proposal also

suggested the introduction of a procedure for models claims for consumers that would operate

with the help of a claims register.110 Such a proceeding could resolve some general matters

relevant to a group of cases.111 To claim damages, each claimant would still have needed to act

individually, although being able to profit from the findings of the model case. Individual law

enforcement would in a way have been simplified but not really carried out jointly. The bill also

envisaged a possibility to come to a joint settlement.112 The proposal did not reach the state of a

federal law in the little amount of time that was left before the general elections in Germany in

September 2017. Currently, there is no such thing as a collective action with a view to obtaining

damages. Also, in the light of a multitude of scandals in the car industry, the German legislator’s

position so far has been steady.113

There are various procedural ways to join claims.114 However, none of such options can be

regarded as an equivalent to an action for collective redress.115 This is especially true in that the

bigger the group, the smaller the individual damages will be. Consumer associations, for instance,

have a special competence to bring forward ceded claims.116 The foundation Cartel Damage Claim

104. E. Rehbinder, ‘§ 33’, in U. Loewenheim, K.M. Meessen and A. Riesenkampff (eds.), Kartellrecht. Europäisches und

Deutsches Recht. Kommentar] (2nd edition, C.H. Beck, 2009), p. 2185.

105. V. Emmerich, ‘GWB § 33 Unterlassungsanspruch, Schadensersatzpflicht’, in U. Immenga and E.-J. Mestmäcker

(eds.), Wettbewerbsrecht (5th edition, C.H. Beck, 2014), para. 47 – unless there are special provisions in the GWB in

this regard.

106. Opinion of the German Government [Stellungnahme der Bundesregierung zur Mitteilung der Generaldirektion

Gesundheit und Verbraucher vom 8. Mai 2009 über Kollektive Rechtsdurchsetzungsverfahren für Verbraucher], p. 1.

107. Think in particular of skimming-off actions.

108. Der Tagesspiegel, ‘Maas legt Gesetzentwurf zu Sammelklagen vor’, Der Tagesspiegel (2016), http://www.tages

spiegel.de/wirtschaft/bundesjustizministerium-maas-legt-gesetzentwurf-zu-sammelklagen-vor/14922234.html.

109. German proposal, p. 13.

110. § 808 of the ZPO-draft.

111. German proposal, p. 15.

112. § 612(3) of the ZPO-draft. This was inspired by the (NL) Dutch Act of Collective Settlements (Wet Collectieve

Afwikkeling van Massaschades) (WCAM).

113. Although the (former) Federal Minister of Justice and Consumer Protection, Heiko Maas, was eager to initiate such a

piece of legislation, there was strong resistance from other Ministries.

114. J. Bernhard, Kartellrechtlicher Individualschutz durch Sammelklagen (Mohr Siebeck, 2010), p. 48.

115. For example: ibid., p. 190; P. Rott, ‘Study Regarding the Problems Faced by Consumers in Obtaining Redress for

Infringements of Consumer Protection Legislation, and the Economic Consequences of Such Problems (DG SANCO)

– Country Report Germany’, DG SANCO (2008), http://www.civic-consulting.de/reports/redress%20problem_study.

pdf, p. 34; H.-W. Micklitz and A. Stadler, Das Verbandsklagerecht in der Informations – und Dienstleistungsge-

sellschaft] (Münster-Hiltrup, 2015), p. 15 et seq.

116. (DE) § 79 (2)(3) of the German Code of Civil Procedure (Zivilprozessorodnung).
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tried to revolutionise competition law enforcement by third-party financers.117 Whereas calling it a

revolution would be too strong, overall process financing by third parties is on the rise. German

civil procedural law allows joinder of parties (according to §§ 59 Civil Procedural Rules (Zivil-

prozessordnung – ZPO)) and joinder of proceedings (according to § 147 ZPO). The latter is

regarded as practicable only with a view to small as opposed to large groups.118 There are various

ways to skim off profits (either by the competition authority according to § 34 GWB or by

consumer associations by way of § 34a GWB). However, none of such provisions are effective

in practice. Neither is alternative dispute resolution fulfilling the task of compensating consumer

harm stemming from competition law infringements.

B. The Netherlands

In the Netherlands, damage claims in competition law are founded in the general tort law rules

(Article 6:126 Dutch Civil Code (Burgerlijk Wetboek; BW)).119 There are no special competition

courts; jurisdiction rests with the civil courts. The Netherlands have succeeded in a timely imple-

mentation of the European requirements.120 Book 6 BW is thereby changed in a way to include a

section 3B that determines violations of competitions law (Schending van Mededingingsrecht). In

Article 6:193 BW, one can find a right to compensation for all the situations established in the case

of unfair commercial practices, which are now enhanced by the violations of competition law.

Article 6:193 k BW introduces the relevant definitions from the Directive into Dutch Civil Law.

There is no mention of collective actions in the implementing legislation. However, there is a

parallel development of a legislative procedure regarding the introduction of collective actions:

A legislative proposal on collective damages is currently being discussed.121 Compared to

Germany, its implementation seems more likely;122 it has already advanced considerably in the

legislative process. However, its fate under the only recently formed new governing coalition in the

Netherlands is not clear. In short, if it became a law it would empower a representative to claim

damages for a group of victims in court. The requirements to become such a representative are

117. See e.g. (DE) LG Düsseldorf, Judgment of 17th December 2013 – 37 O 200/09 (Kart) U.

118. B.J. Rodger, ‘Collective Redress Mechanisms and Consumer Case Law’, in B.J. Rodger (ed.) Competition Law

Comparative Private Enforcement and Collective Redress across the EU (Wolters Kluwer Law & Business, 2014), p.

157, 170.

119. J. Bernhard, Kartellrechtlicher Individualschutz durch Sammelklagen, p. 21.

120. (NL) Act of 25 January 2017, amending Book 6 of the Civil Code and the Code of Civil Procedure, in connection with

the implementation of Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014

on certain rules for actions for damages under national law for infringements of the competition law provisions of the

Member States and of the European Union (Implementation law for private law enforcement competition law) (Wet

van 25 Januari 2017, houdende wijziging van Boek 6 van het Burgerlijk Wetboek en het Wetboek van Burgerlijke

Rechtsvordering, in verband met de omzetting van Richtlijn 2014/104/EU van het Europees Parlement en de Raad

van 26 November 2014 betreffende bepaalde regels voor schadevorderingen volgens nationaal recht wegens

inbreuken op de bepalingen van het mededingingsrecht van de lidstaten en van de Europese Unie (Implementatiewet

richtlijn privaatrechtelijke handhaving mededingingsrecht).

121. Rijksoverheid, ‘Wetsvoorstel Afwikkeling Massaschade in een Collectieve Actie’, Rijksoverheid (2014), https://

www.rijksoverheid.nl/documenten/kamerstukken/2014/07/07/afwikkeling-van-massaschade-in-een-collectieve-

actie.

122. Rijksoverheid, ‘Wetsvoorstel Collectieve Schadevergoedingsactie naar Tweede Kamer’, Rijksoverheid (2016),

https://www.rijksoverheid.nl/ministeries/ministerie-van-veiligheid-en-justitie/nieuws/2016/11/16/wetsvoorstel-col

lectieve-schadevergoedingsactie-naar-tweede-kamer.
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envisaged to be rather strict. This would enhance the already existing collective settlement pro-

cedure according to its Wet Collectieve Afwikkeling Massaschade (WCAM).123 This procedure

envisages an out-of-court collective settlement that is a result of negotiations between the infringer

and a representative to be declared binding in court. Such settlements do determine the amount of

damages that the infringer has to pay.124 The procedure has been used in various occasions.125 It

has not yet been used for a case of trifling harm. One major criticism to the procedure is that it

depends a lot on the voluntary participation of the infringer. However, the new law would be

largely beneficial even if it is not a perfect piece of legislation.126

In sum, in the Netherlands there are no collective actions for mass damages claims as such.127

The WCAM may be of application to some of the competition law cases if the infringer cooperates.

Importantly, there is a legislative proposal in the pipeline that is soon to actually introduce a special

form of collective actions in regard to damages.

C. England

The Cartel Damages Directive has been implemented in the United Kingdom by ‘The Claims in

respect of Loss or Damage arising from Competition Infringements (Competition Act 1998 and

Other Enactments (Amendment)) Regulations 2017’, which entered into force on 9 March 2017

and were published on 14 March 2017.128 The Regulations amend the UK Competition Act 1998

by adding a new section 47F and new Schedule 8A.

England knows a system for opt-in collective follow-on actions brought before its specialist

Competition Appeal Tribunal (CAT) since 2003. This mechanism was used only once by the

consumer association ‘Which?’ in a case against various companies that were involved in cartel

price fixing of replica football T-shirts.129 The case revealed various procedural weaknesses and

was settled in 2008.130 ‘Which?’ was reportedly reluctant to bring such claims because there was

123. (NL) Articles 7:907 – 910 of the Dutch Civil Code (Burgerlijk Wetboek) and Title 14 of Book 3 of the Dutch Civil

Code (Burgerlijk Wetboek); summaries in F. Weber and W. van Boom, ‘Dutch Treat: the Dutch Collective Settlement

of Mass Damage Act (WCAM 2005)’, Contratto e impresa/Europa (2011), p. 68, 68 et seq.; X. Kramer, ‘Enforcing

Mass Settlements in the European Judicial Area: EU Policy and the Strange Case of Dutch Collective Settlements

(WCAM)’, in C. Hodges and A. Stadler (eds.), Resolving Mass Disputes – ADR and Settlement of Mass Claims

(Edward Elgar, 2013), p. 75.

124. (NL) Article 7:907 (2e) and (3b&c) of the Dutch Civil Code (Burgerlijk Wetboek).

125. X. Kramer, in C. Hodges and A. Stadler (eds.), Resolving Mass Disputes – ADR and Settlement of Mass Claims.

126. F. Weber and W. van Boom, ‘Neue Entwicklungen in Puncto Sammelklagen – in Deutschland, in den Niederlanden

und an der Grenze’, 32 Verbraucher und Recht (2007), p. 290, 290 et seq.

127. B.J. Rodger, in B.J. Rodger (ed.), Competition Law Comparative Private Enforcement and Collective Redress across

the EU, p. 178 et seq.

128. (UK) The Claims in respect of Loss or Damage Arising from Competition Infringements (Competition Act 1998 and

Other Enactments (Amendment)) Regulations 2017, SI. No. 2017/385. See also R. Subiotto et al., ‘The Implemen-

tation and Impact of the EU Antitrust Damages Directive in the UK’, Wettbewerb und Wirtschaft (2017), p. 11, 539,

539 et seq.

129. (UK) The legal action followed Office of Fair Trading, ‘Decision of the Office of Fair Trading, No. CA98/06/2003,

Competition Act 1998, Price-fixing of Replica Football Kit’, OFT (2003), https://assets.publishing.service.gov.uk/

media/555de4c5e5274a74ca00014b/replicakits.pdf.

130. See C. Hodges, ‘Developing Approaches to Public and Private Enforcement in England and Wales’, in F. Cafaggi and

H.-W. Micklitz (eds.), New Frontiers of Consumer Protection – the Interplay between Private and Public

Enforcement (Intersentia, 2009), p. 151–169, p. 162.

Weber 225

https://assets.publishing.service.gov.uk/media/555de4c5e5274a74ca00014b/replicakits.pdf
https://assets.publishing.service.gov.uk/media/555de4c5e5274a74ca00014b/replicakits.pdf


no public support for such cases, and the specified body bringing the case was potentially liable for

costs on the usual basis.131 England witnessed a major reform of its competition law enforcement

landscape with the introduction of the UK Consumer Rights Act 2015.132 It introduced an opt-out

design of a collective redress procedure specifically for competition law claims before the CAT.

Upon the basis of the Competition Act 1998 as amended by the Consumer Rights Act 2015, CAT

may now deal with standalone collective claims and follow-on collective claims brought by a

representative on an opt-in or opt-out basis according to section 47B of the Competition Act. CAT

was also granted the power to approve a collective settlement.133 Such an outcome would always

grant class participants that want to opt-out with this possibility.

The novel opt-out procedure involves a certification stage by which the CAT can grant the

claimant representative a collective proceeding order when satisfied that the representative body is

suitable, that the class is adequately defined, and that bringing the claim on an opt-out basis is

desirable as opposed to bringing it on an opt-in basis.134 The CAT awards damages on an aggregate

basis and provides directions as to how the claim of each class member should be assessed. It has

the power to order that any unclaimed damages be passed to charity. Under the opt-out mechanism,

claimants who fall within the class automatically participate unless they expressly opt out.135 This

only applies to claimants domiciled within the UK. Despite this design being highly innovative in

the law enforcement landscape of the EU, funding remains an issue: There is neither the option to

conclude damages-based fee arrangements (s. 47C.8) nor grant exemplary damages (s. 47C.1). The

first cases have, however, been initiated.136 It can, hence, already be deemed more successful than

the follow-on procedure.

Aside of this new development, England provides various forms of group claims in the High

Court.137 To start with, judges have rather wider case management powers. The Group Litigation

Order (GLO), the most popular group litigation mechanism,138 serves for cases of common or

related questions that must be answered in a comparable case (‘a number of claims giving rise to

131. See G. Howells, Evaluation of the Effectiveness and Efficiency of Collective Redress Mechanisms in the European

Union – Country Report United Kingdom, 2008, p. 36; see also C. Hodges, ‘Country Report for the Conference

Empirical Evidence on Collective Redress in Europe’ (2016), p. 4.

132. The CAT was created by (UK) Section 12 and Schedule 2 to the Enterprise Act 2002, which came into force on 1 April

2003. The Competition Appeal Tribunal Rules 2015 are, furthermore, relevant for the applicable procedure. In the

light of this change, the implementation of the Directive only led to incremental changes, see BIS Impact Assessment,

‘UK implementation of the EU Damages Directive (2014/104/EU)’, BIS (2015), https://www.gov.uk/government/

uploads/system/uploads/attachment_data/file/574545/damages-directive-impact-assessment.pdf, p. 1.

133. (UK) Section 49C of the Competition Act 1998, which was inserted by the (UK) Consumer Rights Act 2015. This was

inspired by the WCAM procedure.

134. See ICLG 2016, The Certification of Claims by the UK Competition Appeal Tribunal as Eligible for Inclusion in

Collective Proceedings – Legal and Economic Issues – Competition Litigation 2016; see B.J. Rodger, ‘The Consumer

Rights Act 2015 and Collective Redress for Competition Law Infringements in the UK: A Class Act?’, 3 Journal of

Antitrust Enforcement (2015), p. 258–286.

135. For further details, see C. Hodges, Country Report for the Conference ‘Empirical Evidence on Collective Redress in

Europe’ (2016).

136. The first cases are (UK) Dorothy Gibson v. Pride Mobility Products Limited (Case No. 1257/7/7/16) and in (UK)

Walter Hugh Merricks v. MasterCard Incorporated & Others (Case No. 1266/7/7/16).

137. General Council of the Bar, ‘Response of the Bar Council of England and Wales to the EU Commission’s public

consultation ‘Towards a Coherent European Approach to Collective Redress’, General Council of the Bar (2011),

http://ec.europa.eu/competition/consultations/2011_collective_redress/bcew_en.pdf, p. 5.

138. See Howells, 2008, p. 3.
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common or related issues of fact or law’).139 A GLO provides for case management of claims that

give rise to common or related issues of fact or law. Any party to a claim (claimant or defendant) or

the court itself may initiate the procedure.140 A lead solicitor is selected.141 The individual claims

via an opt-in procedure become part of a bigger centrally organised procedure and are registered in

the GLO register.142 The court has the discretion to select one or some test/lead cases. The GLO

has been used in quite a number of cases.143 The procedures are reserved for high-value claims

with complex procedures, which generally would be personal injury claims.144

The representative action was developed in case law (now stipulated in Article 19.6 CPR) and

can be employed when more than one person has the same interest in a claim. The requirement of a

‘same interest’ is interpreted strictly.145 The representative also must have an interest in the case. If

the conditions of same interest are met, a judgment in a representative action will be binding on all

persons represented in the claim. The judgment may be enforced by or against a person who is not a

party to that claim, only with the court’s permission. Overall representative actions are used very

rarely.146

England has traditionally been a popular forum for antitrust damages actions within the EU with

the latest legislative change regarding opt-out collective actions enhancing this opportunity even

further.147

D. Belgium

The Belgian Parliament implemented the EU Damages Directive on 18 May 2017 by way of the

‘Act on Damage Claims for Breaches of Competition Law’, which was published on 12 June 2017

in the Belgian Official Gazette and came into force on 22 June 2017. By way of this Act, various

new articles will be introduced in the Code of Economic Law in the form of a new Title 3 in Book

XVII.

Prior to the implementation of the Directive, Belgium has introduced a possibility for a col-

lective action for B2C cases in 2014.148 The courts in Brussels have exclusive jurisdiction to decide

139. See HM Courts and Tribunal Judiciary, ‘Practice Direction 19B – Group Litigation’, HM Courts and

Tribunal Judiciary (2017), https://www.judiciary.gov.uk/wp-content/uploads/2017/04/pd-19b-fixed-costs.pdf (Prac-

tice Direction 19B). This practice direction supplements Section III of Part 19 of the (UK) Civil Procedure Rules and

Practice Directions (CPR).

140. See C. Hodges, in F. Cafaggi and H.-W. Micklitz (eds.), New Frontiers of Consumer Protection – the Interplay

between Private and Public Enforcement, p. 153.

141. See (UK) Section 2.2 of Practice Direction 19B.

142. See (UK) Section 6.1 of Practice Direction 19B.

143. See HM Government, ‘Group Litigation Orders’, HM Government (2018), https://www.gov.uk/guidance/group-liti

gation-orders.

144. See Howells, 2008 p. 1.

145. See C. Hodges, ‘Global Class Actions Project, Country Report: England and Wales’, Global Class Actions Exchange

(2008), http://globalclassactions.stanford.edu/content/country-report-england-and-wales, p. 2.

146. See Hodges, 2009, 151–169, p. 153.

147. See also R. Subiotto et al., Wettbewerb und Wirtschaft (2017), p. 339, 542.

148. (BE) Act introducing title 2 ‘Legal Claim for Collective Recovery’ in Book XVII ‘Special Legal Procedures’ of the

Code of Economic Law and inserting the definitions specific to Book XVII in Book I of the Code of Economic Law

(Wet tot invoeging van Titel 2 ‘Rechtsvordering tot collectief herstel’ in Boek XVII ‘Bijzondere Rechts Procedures’

van het Wetboek van Economisch Recht en houdende invoeging van de definities eigen aan Boek XVII in Boek I van

het Wetboek van Economisch Recht).
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class actions. These actions can have either an opt-in or an opt-out nature. They require a repre-

sentative. According to Article XVII. 39 in the Code of Economic Law, such a representative can

exclusively be a consumer association with legal personality or a non-profit organisation with legal

personality if its objectives are related to the collective damage suffered by the group.149 Effec-

tively, because the representatives have to be authorised by the Minister, there is a strong govern-

mental involvement.150 Ad hoc associations are, hence, not permitted under Belgian law.

The Belgian procedure involves, in total, four phases:151 the certification phase; the mandatory

negotiation phase; a phase on the merits of the case (optional); and an enforcement phase under the

supervision of a collective claims settler. In a first step in the certification phase, the representative

has to be deemed ‘suitable’ by the judge. This group representative will then be the party to the

proceeding. As said, the Belgian class action operates either by way of an opt-out or by way of an

opt-in mechanism. As a matter of fact, it is the judge who chooses between the two systems. The

decision depends crucially on the underlying facts and claims of the case, the interest of the

consumers and the market and the type of damage suffered. In two types of cases, the opt-in

system is mandatory: for consumers who do not have their habitual residence in Belgium, and if the

action aims for restoration of physical or moral collective damage.152 As usual, funding and

financing remains the biggest challenge.153 No public funding is available for actions for collective

redress. Also, the activity of third-party funders is restricted. It came of no surprise that only Test-

Achats, the main Belgian consumer association, has taken the initiative to bring a case. It has,

however, done so in a number of occasions.154

Also, the Belgian legal system provides for such techniques as joinder of claims which, how-

ever, lead to practical difficulties when the group of harmed individuals is large.155 As a Belgian

particularity, compensation claims can be brought via criminal proceedings – the so-called ‘partie

civile’ technique.156 This way the claimants can free-ride on the evidence that was already estab-

lished in the criminal proceeding. Effectively this system operates under an opt-in mechanism, and

requires as a precondition that the merits of the case can satisfy the high burden of proof in the

criminal court.

In sum, the situation in the Member States varies a lot. The spectrum ranges from countries such

as Germany, where there is no collective redress mechanism whatsoever, to England, where the

design of the collective action was specifically tailored to competition law infringements. Going

beyond the recommendations as specified by the European Commission, England and Belgium

introduced not only opt-in but also opt-out mechanisms.

149. The Consumer Ombudsman office can, furthermore, be involved in the negotiation stage. If the procedure has to

continue after that, a new representative would need to come in for the litigation stage. Class actions can, by the way,

also be brought by the representative entities designated for this purpose by the Member States of the EU and EEA as

declared by the Belgian Constitutional Court in its decision of 17 March 2016.

150. See Voet, 2015 121, 127.

151. See Voet, 2015, 121, 121 et seq.

152. (BE) Articles XVII.38, Section 1(2) and XVII.43, Section 2(3), of the Code of Economic Law (Code de Droit

Économique).

153. Voet, 2015, 121, 141 et seq.

154. Test Achats, ‘Test Achats Homepage’, Test Achats (2018), https://www.test-achats.be.

155. Voet, 2015, 121, 122.

156. Its German counterpart – the Adhäsionsverfahren – has not gained any importance in practice.
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5. Conclusion

Over the years, the conflict between ensuring an effective enforcement of European law and the

respect for the procedural autonomy of the Member States has increasingly been solved by way of

giving less importance to procedural autonomy. The CJEU has, in its case law, given ever more

concrete obligations to make available certain remedies in the national legal systems to comply

with the principle of effectiveness. This trend is also reflected in secondary EU legislation;

however, typically the Court takes the more daring steps and these ‘steps’ are codified and

elaborated in secondary legislation. So far, the mechanism of collective redress has not been

justified by the principle of effectiveness. This paper argues that in the light of making the overall

competition damages regime effective, it is imperative to improve the incentives of the final

consumers ideally by way of introducing collective consumer redress mechanisms. The lack of

such a mechanism (or a viable alternative) is not just a minor impediment, but results in a major

inefficiency, given the nature of the harm that reaches the consumer level – typically small and

widespread – and the fact that with the passing-on defence, if the damage was shifted all the way to

the consumer level, it can only be recuperated there. The omission is, therefore, at odds with the

principle of effectiveness. Not providing the consumer with an effective tool will largely benefit

cartelists in the light of the damages regime as set up by the Directive. Taking additional steps at

European level toward suggesting collective redress mechanisms for all Member States while still

leaving discretion to the Member States as to the exact implementation of such systems is fully

warranted from a law-and-economics point of view. With the help of the economic analysis of law,

it was disentangled why individual consumer lawsuits are not a sufficient enforcement response.

Although enforcement actions by consumers are generally of importance, they are particularly

crucial in the context of the sophisticated damages regime in competition law. The consumer is

actually a key player whose lack of action is detrimental to the overall enforcement response.

Along the supply chain, everyone would have incentives to shift the overcharge to the final level if

it does not take action; the main beneficiary would be the cartelist.

It is noteworthy that the formulation in the proposal for the Directive was much more conscious

of possible impediments at the consumer level. The draft article 12(2) read: ‘Insofar as the over-

charge has been passed on to persons at the next level of the supply chain for whom it is legally

impossible to claim compensation for their harm, the defendant shall not be able to invoke the

defence referred to in the preceding paragraph.’157

This formulation would have allowed the second-to-the-last level to claim the damages also for

the last level, and so forth (given certain conditions), going up the chain until the cost-benefit

analysis of the individual claimants tilted in favour of a lawsuit. This could possibly have inter-

rupted the chain reaction in the sense that the incentives for all players by the current regime are to

actually pass on the damage to the final level, where it results in trifling damage for each consumer.

Such formulation was much more conscious of the factual impossibility of certain types of con-

sumer claims.

157. Also see Proposal for a Directive of the European Parliament and of the Council on Certain Rules Governing Actions

for Damages under National Law for Infringement of the Competition Law Provisions of the Member States and of

the European Union, COM(2013) 0404 final, p. 17: ‘However, in situations where the overcharge was passed on to

natural or legal persons at the next level of the supply chain for whom it is legally impossible to claim compensation,

the passing-on defence cannot be invoked.’
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Within the scope of this paper, it could only be referred to the consumer level and only to

collective actions. However, countries could think of equally effective ways to recuperate the harm

at consumer level by way of alternative dispute resolution or alternative deterrent means of

enforcement, for example within public enforcement (by way of increasing the fine as an alter-

native deterrent for the cartelist). Likewise, not only at the very final level may rational apathy

require the introduction of a collective action. Depending on the specific competition case, this

might also be necessary at the higher levels of the supply chain. The latter argument would make

the case for collective redress mechanisms only stronger. The same is, by the way, true with a view

to the rudimentary attention given to recuperating loss of profit within the Directive that reduces

the likelihood by which such claims will be filed. If the cartelist by proving the passing-on does not

fear that its company will have to pay damage for the loss of profit incurred at each level, it makes

using the passing-on defence all the way down to the final consumer level even more attractive.

Postscript

As a major change and surprise, the German parliament has passed a general Model Claims Act on 14 June

2018, which in terms of content is a variant of the 2016 draft legislation summarised in this article. Since the

article was submitted (November 2017), the European Commission has, furthermore, published a proposal for

a Directive on representative actions for the protection of the collective interests of consumers on 11 April

2018.
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