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Introduction

The urge to understand law as a literary-linguistic
pursuit started in the early twentieth century.
When John Wigmore promoted the study the lit-
erary depictions of law to the legal professional
(Wigmore 1908), and Benjamin Cardozo showed
that the form of how things are said in law matters
as much as the propositional contents (Cardozo
1925) when reading and writing for meaning, they
could not have fathomed that their works would
later become a source of inspiration of an inter-
disciplinary field in legal theory that promoted
precisely their insights. The current (re)valuation
of law as a humanistic discipline started in the
1970s in the United States. It was occasioned by
a waning of political consensus, and a critique of
both the long dominant legal process school and
the renewed interest in legal positivism on the
view that a separation of law and ethics, and a
tendency to ignore questions of justice were no
longer tenable. The study of literature was pro-
moted as both as an inspirational source for a
discussion on law’s values and as a normative
source for legal rhetoric. In other words, literature
was brought into the legal arena to provide the

qualities law supposedly lacked. The field of Law
and Literature was therefore initiated as an anti-
dote to the then dominant view of law as an
autonomous discipline (Posner 1987). Law and
Literature soon branched out into the Wigmorean
axis of “law in literature” and the Cardozo-
inspired “law as literature,” supplemented in the
1980s by a third trajectory: the regulation of liter-
ature by law (e.g., copyright, defamation, and
obscenity) and its socio-ideological aspects.
These three strands have been used mainly heu-
ristically because the search for meaning in law is
nourished both by examples of portrayals of law
in literary works and the development of a feeling
for law as a discursive practice, a feeling for
language and literary style that benefits any pro-
fessional jurist, more specifically the judge in
writing her decisions. Thus, the jurist’s attention
was drawn to legal interpretation as a human
activity that demands active participation, and to
the role of the jurist as interpreter. Since “Words
are the lawyers’ tools of trade” (Denning 1979, 5),
both law and literature as cultural human
endeavors involve consideration of common the-
oretical issues with respect to the constitution of
meaning. That law’s instrument is an institutional
language that imposes its conceptual framework
on its users also calls for the development of
jurists’ linguistic sensibilities.
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Origins

In the 1970s and 1980s two prominent scholars
revitalized the two challenges provoked by
Wigmore and Cardozo. At the cradle of Law and
Literature first stood James Boyd White with his
The Legal Imagination (White 1973), the title of
which was a provoking oxymoron: it connected
two things that from the long prevailing view of
law as a science seemed disparate. The claim that
a lawyer can learn from viewing law as a form of
literature broke new ground. That “the activities
of law and literature . . . were in a deep sense the
same thing” (White 1984, xii) is deeply connected
to “One fundamental characteristic of human life
[is] that we all tell stories” (White 1985, 169). In
The Failure of the Word (Weisberg 1984), Richard
Weisberg offers analyses of literary works in
which the protagonist grounds his actions on
“wordiness,” a legalistic use of language.
Weisberg diagnoses the same sentiment in the
ways in which French lawyers dealt with ques-
tions of interpretation of the Vichy racial laws
during Nazi occupation and created a language
that served the oppressor’s power structure.
Weisberg opposes the dangers of such false rhe-
toric both in judicial decisions and contemporary
societies. In Poethics, Weisberg defines a new
jurisprudence inspired by Cardozo, i.e., that “lit-
erature teaches about law in two discrete if related
ways. First, by the how of literature – or how
literature means . . . – and second, by the what of
literature – the rationalized rearticulation of its
‘lessons’ for law” (Weisberg 1992, 4). Both
White’s and Weisberg’s lenses with which to
view contemporary law and literature differ in
degree rather than in kind.

After this impetus Law and Literature thrived.
A wide range of views on the homology of law
and literature offered suggestions on what the
term literature in this conjunction means, from
New Critical views to critical legal theory’s
deconstructive philosophy, with Gramscian neo-
marxist hegemony, Peircean semiotics,
Bahktinian heteroglossia, and Luhmannian auto-
poiesis in between (Gaakeer 1998). Analyses of
HermanMelville’s Billy Budd, Sailor andWilliam

Shakespeare’s The Merchant of Venice vied with
the hermeneutics of constitutional interpretation
to take pride of place. With this socio-political,
cultural, ideological, and aesthetic diversification,
Law and Literature started to move beyond the
three traditional trajectories in the 1990s. The field
became institutionalized as well. Soon any self-
respecting American law school offered a course
in Law and Literature (Gemmette 1995). At the
turn of the millennium, the number of websites
devoted to the topic began to rise exponentially.
Specialized journals such as Law and Literature
(initially Cardozo Studies in Law and Literature,
since 1988) and Yale Journal of Law and the
Humanities (since 1989). In 1990 the Law and
Literature Association of Australia was
established (currently the Law, Literature and
Humanities Association of Australasia). As Law
and Literature gained a foothold in Europe, hom-
age was initially paid to Anglo-American schol-
arship, but the differences between common law
and civil law jurisdictions and the fact the canon-
ical literary texts of Law and Literature bore wit-
ness to a distinctly European heritage occasioned
new choices in literature and literary-legal themes
(Ost 2001; Olson 2010). The European sources of
Law and Literature began to be reconsidered from
a historical perspective (Biet 2001). By now Law
and Literature has gone global. The European
Network for Law and Literature was launched in
2006. In 2007 the UK-based journal Law and
Humanities began to promote the field. In Italy
the Italian Society for Law and Literature (ISSL)
and the Associazione Italiana di Diritto e
Letteratura (AIDEL) followed suit in 2008. In
South America ANAMORPHOSIS – Revista
Internacional de Direito e Literatura has thrived
since 2015.

Developments and Current Issues

In the twenty-first century the lenses with which to
study the interconnections of law and literature
proliferated even more. With the development of
Cultural Studies, the very idea of “literature” was
broadened to include a wide range of the human-
ities beyond literary studies. As the field morphed
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into Law and Humanities, the current umbrella-
name, firstly, new topics were introduced by
means of which to study law as a literary-
linguistic enterprise, e.g., Law and Popular Cul-
ture (MacNeil 2007; Asimow et al. 2014), and
Law and Film/TV (Robson and Silbey 2012),
and secondly, the interdisciplinarity itself of
“Law and” movements began to be critically
scrutinized.

As to the latter, the auxiliary, instrumental
function and the binarity of the definition Law
and Literature caused by the conjunction “and”
(Binder and Weisberg 2000) met with critique
from those who advocated broadening law too as
a culture in a broad sense. This comes as no
surprise. After all, the cultural study of law had
already been initiated in the first part of the twen-
tieth century by the German legal philosopher
Gustav Radbruch who claimed that law is
unthinkable without the human society from
which it originates and in which it functions so
that we should focus on the fundamental princi-
ples of law such as human dignity and equality,
rather than only address issues of positive law
(Radbruch 1973). Julie Stone Peters pointed to
the dangers inherent in interdisciplinary work
that starts from the premise that the one discipline
has to fill the other discipline’s void: this affirms
the boundaries between disciplines rather than
their similarities (Stone Peters 2005). Greta
Olson criticized the gendered terms of soft litera-
ture versus hard law (Olson 2012). The critique
resonates the idea of the res publica litterarum,
where litterae stood for the totality of the human-
ities. The question of defining law returns with a
vengeance too. As Paul Kahn pointed out early
on, a reflective attitude is needed in law, i.e.,
ideally cultivating “the practice of simultaneously
standing within and without, of articulating
beliefs in order to subject them to critical exami-
nation” (Kahn 1999, 35).

The critique concerning interdisciplinary form
(s) also illuminates the concept of law cherished
by those in Law and Humanities, namely law as
the art of establishing justice and the craft of
actually doing law. It returns to the Aristotelian
tradition of the intellectual and moral virtues, e.g.,
to phronèsis or practical wisdom (Gaakeer 2019),

because, as John Caputo wrote “interpretation is
not something we do. Interpretation is what we
are” (Caputo 2018, 44), emphasizing hermeneutic
creativity in law and elsewhere. Here is also an
opening to include legal practice in contemporary
Law and Humanities research. The interdisciplin-
ary critique is mirrored in a number of new themes
that have crystallized by now, the most prominent
themes being, firstly, narrative and narratology,
secondly, empathy and affect, and thirdly, human
and cultural rights.

Narrative and Narratology
The impetus for what is called “narrative
jurisprudence” (Elkins 1985; Minda 1985) was
given by Robert Cover in “Nomos and Narrative”
(Cover 1983). According to Cover, the normative
world of law not only consists of rules but also of a
language and a narrative that forms the backdrop
of the rule (Cover 1983). At the macro-level, this
implies that “For every constitution there is an
epic, for every decalogue a scripture. Once under-
stood in the context of the narratives that give it
meaning, law becomes not merely a system of
rules to be observed, but a world in which we
live” (Cover 1983, 4–5). At the micro-level, it
means that exposure to a variety of narratives
can help us realize that the facts of a case are
always to a certain extent the product of our own
way of thinking, biases included. What is more, in
legal practice it should be acknowledged that “to
narrate is already to explain” (Ricoeur 1984, 178).
Contemporary research on the concept of narra-
tive aims at developing a legal narratology to
answer in the affirmative the question posed by
Peter Brooks, i.e., whether law needs a narratol-
ogy (Brooks 2006). To Brooks, “the humanities
can perhaps teach people to read with a fine and
necessary suspicion” (Brooks 2010, 350). This is
obviously most necessary in legal surroundings
when the question of narrative probability of, say,
a defendant’s or witness’s statement needs to be
probed on the view that jurists too read for the plot
(Brooks 1984). Narratology studies can help
jurists foster “narrative knowledge” aimed at
understanding the particularity of any human
experience so that it can help integrate interpreta-
tion, professional experience and critical
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reflection. Jurists resemble literary writers in that
they too select their materials with an eye to
telling convincing stories. In doing so, judges
specifically impose order in the sense of imposing
a version of truth upon conflicting narratives of
events and competing stories of probability by
means of their judgments that must have narrative
coherence. Ideally, they do so not only with atten-
tion to the legal aspects in order to arrive at the
right decision, but also with an expression of what
the language of law leaves out, so that the parties
involved may accept the decision because they
feel that they have been given an opportunity to
tell their story and be heard.While theoretically, in
this process of translation, legal interpretation and
the performative aspect of judges’ speech can be
distinguished, practically, they cannot be sepa-
rated (Gaakeer 2019). Related to the field of
legal narratology is Applied Legal Storytelling
which explores the role of narrative in law practice
and teaching.

Empathy and Affect
Another prominent topic in Law and Humanities
ever since Martha Nussbaum addressed it in
Poetic Justice (Nussbaum 1995) is empathy, the
ability to imagine what it is like to be in someone’s
shoes. Jurists need a good head and a good heart
as U.S. Supreme Court Justice Stephen Breyer
once put it (Gerber n.d.). To ask ourselves what
it is like to be in a specific situation on the basis of
our own experience, makes it possible for us to
empathize with others in similar situations. Trans-
lated to the enterprise of viewing law as a literary
activity, this means, firstly, the study of how liter-
ature appeals to the emotion as well as to the
intellect, which cognitive insight is valuable for
jurists. Secondly, it emphasizes the need to trans-
form the experience of viewing the world of the
text and its inhabitants empathetically into a norm
for judging human relations in general. The capac-
ity for empathy, then, is, ideally, the capacity to
read well the people and the characters that one
encounters, specifically in daily legal practice. To
be able to develop this capacity, one has to
develop one’s legal imagination, in order to ima-
gine what it means for someone that the law
interferes deeply in someone’s life. In the sense

that empathy requires from the reader the ability to
imagine what it is like to be in the other person’s
shoes, it is both product of and precondition for
reading well the narratives of law and of literature.
Related to empathy is affect. Suzanne Keen offers
a fine overview the historical-philosophical roots
of the idea of feeling with someone, and being
affected in the body, a complement to cognition
based on Spinoza’s affectio (Keen 2020). She
emphasizes the importance of “narrative empa-
thy,” “the sharing of feeling and perspective-
taking induced by reading, viewing, hearing, or
imagining narratives of another’s situation and
condition” (Keen 2020, 194; cf. Olson 2016).
The link to the topic of legal narratology is
found in the circumstance that “[T]he narratolog-
ical categories of imaginative literature share with
legal narration actants, narrative situations, pace,
duration, and settings” (Keen 2020, 195;
cf. Hogan 2011). At the same time it should be
recognized that “imaginative accomplishment”
has its limits because “the human capacity to
injure other people has always been much greater
than its ability to imagine other people,” as Elaine
Scarry notes (1996, 103). Here is a connection to
human and cultural rights.

Human Rights and Cultural Rights
From the start of the development of human
rights, literary authors, such as Mary Wollstone-
craft with AVindication of the Rights of Men and A
Vindication of the Rights of Woman, immediately
joined the debate. In Law and Humanities the
topic dates back the special issue “Terror in the
Modern Age: the vision of literature, the response
of law” in 83 Human Rights Quarterly 1983, and
the special issue “The Humanities in Human
Rights: critique, language, politics” in 121 Mod-
ern Language Association 2006. The topic was
given a boost by Kay Schaffer and Sidonie Smith
with Human Rights and Narrated Lives (2004),
Lynn Hunt with Inventing Human Rights, a His-
tory (2007), and Joseph Slaughter with Human
Rights Inc., The World Novel, Narrative Form,
and International Law (2007), each with a spe-
cific literary-linguistic perspective and a focus on
narrative, voice and trauma. To them, the human-
ities as the organized education in the arts and
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sciences, or Bildung, can indeed be used as a
“Humanities of Resistance” to stem the tide of
legal-political instrumentalism (Douzinas 2010).

When views on human subjectivity conflict, as
is often the case in human rights discourse, a
remedy can be found in formulating human rights
(law) “in terms of narrative genres and narrative
voices” (Slaughter 1997, 407). Slaughter pro-
poses the lens of the Bildungsroman to view
human rights abuse “as an infringement on the
modern subject’s ability to narrate her story”
(Slaughter 1997, 413). Slaughter’s premise can
be fruitfully connected to other scholarly work in
Law and Humanities on voice and narrative ever
since James Boyd White first emphasized the
importance in law of telling one’s story and be
heard (White 1985). Both the protagonist of the
Bildungsroman and the individual human rights
personality “recognize what one already is by
right,” and they do so by taking responsibility
for the plot of the development of human rights
in a local or national context as well as by sticking
to narrative rather than violence as a means of
self-determination. What matter then are voice
and the ability of self-determination. The capabil-
ity, however, to narrate one’s experience and one-
self as an individual with a specific identity, i.e., a
legal personhood with its rights-and-duties-
bearing consequences, can be severely frustrated.
Lack of perception and empathy in those who
judge others, then, may result in “epistemic injus-
tice” of two kinds. Firstly, “hermeneutical injus-
tice” which occurs when a gap in collective
interpretive resources puts someone at an unfair
disadvantage when it comes to making sense of
their own social experiences (Fricker 2007, 7).
Secondly, “testimonial injustice” which occurs
when prejudice causes a hearer to give a deflated
level of credibility to a speaker’s words. (Fricker
2007, 17). The ideal situation is when “hermeneu-
tically marginalized persons” who are unable to
tell their stories to the detriment of being heard
and understood are actually recognized in court.
Thus, learning “to narrate oneself” (Ricoeur 2005,
101) is highly relevant to human rights discourse
and identity. Narrative identity is obviously cru-
cial in all legal settings, as legal conflicts arise
precisely when expectations about what should

have happened are thwarted by realities. Elizabeth
Anker points out that the definition of human
rights offered by Hunt and Slaughter has already
been destabilized by Samuel Moyn in his The Last
Utopia (2010) on the view that the globalisation
of human rights arose out of “the collapse of the
radical left” (Anker 2020, 486). Anker also men-
tions the importance of Critical Legal Studies and
Critical Race Theory that look upon rights as “a
battleground” (Anker 2020, 489). This, however,
is a return to interdisciplinarity as dichotomy
rather than foundational collaboration (Anker
2020, 490). Related to human rights studies in
Law and Humanities are free speech, trauma,
immigration, post-colonial and diaspora studies.

Danish cultural historian Helle Porsdam asks
us to consider “What happens when the texts
discussed are Scandinavian, Dutch or Polish, and
what happens when these texts interact, not with
the common law but with the civil law?”
(Porsdam 2009, 174), and to investigate what the
effects on culture are of the choices we make in
law. This ties in with William Twining’s argument
that the challenges of globalization should drive
us towards a renewal of the notion of a ius
humanitatis that deals with “the common heritage
of mankind” (Twining 2000, 50–51). To Porsdam
who compares American and European rights dis-
course, the case law of the European Court of
Human Rights and the European Court of Justice
are important sources of European self-
understanding that may help inform other juris-
dictions. As “frontiers of human rights research
and practice” cultural rights are also “the ultimate
law and humanities topic” (Porsdam 2019, 1).
Among the next frontiers or futures of viewing
law as a literary-linguistic enterprise are cultural
heritage and gender.

Futures

Pleas for attention to the metaphorical and the
sensory and to local knowledge characterize cur-
rent Law and Humanities (Gaakeer 2019). In
addition the influx of digital technologies in law
enhance research in law and the humanities when
it comes to the range and speed of textual
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analyses; computational and corpus linguistics are
of great value when analyzing judicial decisions,
especially those of supra- and international courts.
Biotechnology and gender issues demand new
answers to the central hermeneutic question:
“what does this mean in and for law?” (Wald
2017; Ben-Asher 2020). Performance is a topic
dealt with by Julie Stone Peters who sketches the
various uses of the umbrella concept of perfor-
mance, in- and outside law, for example, in
“examinations of trials as theater,” and anthropol-
ogy (Stone Peters 2020, 200). The very idea of
law-and-performance and law-as-performance
also makes her challenge the “and” in interdisci-
plinary humanistic studies. This goes to show that
the Cardozean attention to the how and the what
of any “text,” to discourse and story remains as
valid as it was in 1925. This also goes for “law as a
practice grounded in theater” for which Marett
Leiboff asks us to consider performance “as an
ethically grounded practice bound up with and
through obligations of response and responsibil-
ity” (Leiboff 2020, 317). Leiboff shows how gov-
ernmental performances may cause societal
theatres of protest, an example of how the legal
self is challenged through performance. Thus,
performance is connected to affect. Law as per-
formance also explores “law as dance.”While law
is still predominantly text-oriented, this does not
mean that an embodied jurisprudence cannot
serve as a new methodology, as Sean Mulcahy
claims, because body, text, and voice can work
together, in- and outside the courtroom, to explore
legal questions (Mulcahy 2021). Maksymilian
Del Mar explores how artefacts as “forms of lan-
guage that: first, signal their own artifice . . . and
second, call upon us to participate, i.e., do things
with them” (Del Mar 2020, 1) and the imagination
are deeply interconnected in law. Artefactual lan-
guage (rhetoric, fictionality, and metaphor among
them) signals, alerts and invites the reader episte-
mically, Del Mar claims, to let the imagination
work “as an epistemic frame” as well as a partic-
ipation “along a spectrum of different degrees of
affective, sensory and kinesic involvement” (Del
Mar 2020, 125). From the start in 1973 until well
into the twenty-first century, then, it is the imagi-
nation that the jurist needs most to deal with the

hermeneutic questions of law that crop up in legal
research and in legal practice alike in a continuous
process of globalization and internationalization
of law.
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