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Chapter 4

Regime Interaction and Common Interests in 
Regulating Human Activities in Areas Beyond 
National Jurisdiction

Ellen Hey

1 Introduction

This chapter explores the role of law in the often contentious interactions 
between regimes involved in the regulation of human activities1 in areas 
beyond national jurisdiction (ABNJ). It uses regime interaction as an analytical 
lens.2 It also builds on the insight that participants in a regime can be regarded 
as a discrete community, also referred to as an epistemic community, in which 
a certain way of knowing, also linked to expertise, including legal expertise, 
is foregrounded.3 This chapter illustrates that governing principles, such as 
the freedom of the high seas or common but differentiated responsibilities 
(CBDR); and institutional arrangements, such as voting arrangements or the 
role of stakeholders in a regime, entail that a regime comes with and sustains 
a certain narrative. These regime-based narratives both serve certain interests, 
and are thus political in nature, but also represent ways of understanding the 
world around us.

1   Note that ‘regulating human activities’ involves developing standards and rules that are 
intended to inform how human activities are to take place in ABNJ and on the basis of 
which the legality of those activities can be determined. In terms of the interaction between 
regimes it thus extends beyond the exchange of information between regimes or the mutual 
granting of the status of observer at meetings.

2   Margret A. Young, ‘Introduction: The Productive Friction between Regimes’, in Margret A.  
Young (ed.), Regime Interaction in International Law (CUP 2012) 1–19.

3   See e.g. Peter M. Haas, ‘Ideas, Experts and Governance’, in Monika Ambrus, Karin Arts, Ellen 
Hey & Helena Raulus (eds.), The Role of Experts in International and European Decision- 
Making Processes, (CUP 2014) 19–43; David Kennedy, ‘Law and the Political Economy of the 
World’ (2013) 26 Leiden Journal of International Law 7; Andrew T.F. Lang, ‘Legal Regimes and 
Professional Knowledges: The Internal Politics of Regime Definition’, in Young (ed.) (n 2), 
113–135; Michael N. Barnett and Martha Finnemore, ‘The Politics of Power and Pathologies of 
International Organizations’ (1999) 53 International Organization 699; Oscar Schachter, ‘The 
Invisible College of International Lawyers’ (1977) 72 Northwestern University Law Review 217.
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86 Hey

When regimes interact the ensuing discourse involves not only what to 
regulate with respect to a given human activity in a functional sense, but also 
involves how an activity is to be regulated, and importantly who regulates it 
and benefits from or undertakes burdens as a result of regulation. The latter 
two elements of course involve political contestation,4 but, taking my cue from 
Jeffrey Dunoff,5 I suggest that more is at stake. For with the political comes, 
what Dunoff refers to as narratives or social meanings. Dunoff suggests that in 
these narratives “law’s central role” is that of “a filter through which humans 
understand and experience the world around us”.6 This chapter illustrates 
how law plays this filtering role in the regime-based narratives that interact in 
attempts to regulate human activities in ABNJ.

The analysis presented proceeds on the understanding that activities in 
ABNJ cannot be separated from their repercussions in areas within national 
jurisdiction, including on land, and vice versa. For example, the success of a 
regime that seeks to conserve species of marine fisheries resources or marine 
ecosystems in ABNJ is likely to be co-determined by the extent to which land-
based sources of marine pollution are reduced. Similarly, if a regime for the 
reduction of ship-generated wastes prohibits their discharge at sea, including 
in ABNJ, these wastes will have to be dealt with on land.

Through the lens of regime interaction, this chapter first scrutinizes how 
regimes have interacted that have compatible functional goals that are argu-
ably in the interest of the wider community, that is in the common interest. 
An example of such an interest is the conservation of species of marine 
fisheries resources. This part of the chapter shows that despite compatible 
functional goals the interactions between relevant regimes have been far from 
harmonious, due to each regime being accompanied by its own narrative and 
institutional setting. Thereafter the chapter proceeds to analyze the ongoing 
negotiations for a regime on the conservation of marine biodiversity in areas 
beyond national jurisdiction (BBNJ) through the lens of regime interaction. 
Within the BBNJ-negotiations, various regimes, such as the high seas regime 
and the regime of the Area, interact and complicate the negotiations because 
the different regimes come with distinct narratives and institutional implica-
tions. Finally, by way of conclusions, this chapter reflects on the role of law in 
shaping regime-based narratives and the interactions between regimes.

4   On the political nature of interactions between regimes see Martti Koskenniemi, ‘Hegemonic 
Regimes’ in. Young (ed.) (n 2), 305–324.

5   Jeffrey L. Dunoff, ‘A New Approach to Regime Interaction’ in Young (n 2), 136–174, 172–173.
6   Ibid, 173.
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87Regime Interaction and Common Interests

2 Compatible Common Interests yet Contestation

When the common interest that two regimes seek to protect are similar, that 
is when the functional aims, or the what, of two regimes are compatible, one 
might assume regimes to interact synergistically. Yet, this is often not the case, 
even if both regimes seek to protect the marine environment or conserve 
species of marine fisheries resources. Relevant examples are the interactions 
between the 1973 Convention on International Trade in Endangered Species of 
Fauna and Flora (CITES),7 and regional fisheries management organizations 
(RFMOs) on endangered species of marine fisheries resources, between the 
International Maritime Organization (IMO)8 and the 1989 Basel Convention 
on the Control of Transboundary Movements of Hazardous Wastes and their 
Disposal (Basel Convention)9 on ship-generated wastes, as well as between 
the IMO and the climate change regime on greenhouse gas emissions from 
ships. Contrariwise, the interaction between the OSPAR Commission10 and the 
North-East Atlantic Fisheries Commission (NEAFC)11 provides an example of 
more synchronous interaction between regimes. The first three regime interac-
tions are discussed in this section the, fourth is discussed in section 3.2. below, 
as it is intimately related to the BBNJ-negotiations.

The contentious nature of most of the interactions referred to above, I 
suggest, is grounded in the different approaches that these regimes take to 
framing the what, that is in determining the how and the who. Below, the three 
regime interactions referred to above are first discussed in terms of govern-
ing principles that inform regime-based narratives, and thereafter institutional 
arrangements.

2.1 Governing Principles
2.1.1 Endangered Species of Marine Fisheries Resources: CITES and 

RFMOs
Both CITES and RFMOs aim to protect species and construct a common 
interest in the preservation of those species. However, they do so informed 

7    https://cites.org/eng/disc/text.php.
8    http://www.imo.org/en/Pages/Default.aspx.
9    Basel Convention on the Control of Transboundary Movements of Hazardous Wastes 

and their Disposal (adopted 22 March 1989, entered into force 5 May 1992) 1673 UNTS 
126 (Basel Convention) available at: http://www.basel.int/TheConvention/Overview/
TextoftheConvention/tabid/1275/Default.aspx.

10   OSPAR stands for the 1992 Convention for the Protection of the Marine Environment of 
the North-East Atlantic, https://www.ospar.org/convention.

11   http://www.neafc.org/.
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by different mandates reflected in their governing principles. CITES aims to 
protect endangered species of wild fauna and flora because they are “an irre-
placeable part of the natural system of the earth which must be protected 
for this and the generations to come”.12 To this effect CITES regulates inter-
national trade in endangered species. Under CITES, endangered species are 
listed in three Appendices. Appendix I lists species threatened by extinction 
Appendix II lists species whose trade needs to be regulated to avoid their 
becoming threatened by extinction, and Appendix III lists species that a party 
identifies as subject to regulation within its jurisdiction and for whose pro-
tection it requires the cooperation of other parties.13 Appendices I and II are 
relevant for species of marine fisheries resources caught in ANBJ, referred to 
within CITES as “introduction from the sea”.14

RFMOs aim to optimize catches for a variety of reasons, including commer-
cial purposes, and in function of this aim seek to conserve marine fisheries 
resources for future fishing operations by regulating fishing activities in ABNJ. 
In RFMOs the conservation of species of marine fisheries resources, then, is a 
secondary goal in function of their main aim, the optimization of catches. For 
example, the 2003 Antigua Convention on the Inter-American Tropical Tuna 
Commission (IATTC Convention) in its preamble considers “the importance 
of fishing for highly migratory fish stocks as a source of food, employment and  
economic benefits for the populations of the Parties and that conservation  
and management measures must address those needs and take into account  
the economic and social impacts of those measures”.15 Similarly, the 1980 Con-
vention on Future Multilateral Cooperation in North-East Atlantic Fisheries 
(NEAFC Convention)16 in its preamble provides the following: “Desiring to 
promote the long-term conservation and optimum utilization of the fishery 
resources of the North-East Atlantic area, and in doing so to safeguard the 
marine eco systems in which the resources occur, and accordingly to encourage 
international cooperation and consultation with respect to these resources”.17 
In other words and contrary to CITES, the concerns of RFMOs extend beyond 
the protection of species of marine fisheries resources.

12   Preamble, 1st para., CITES.
13   Respectively arts. III, IV & V, CITES.
14   Arts. III(5) & IV(6), CITES. For further information https://cites.org/eng/prog/ifs.php.
15   Preamble, 6th para. Antigua Convention on the Inter-American Tropical Tuna Com-

mission (entered into force 27 August 2010) (IATTC Convention) https://www.iattc.org/
IATTCdocumentationENG.htm.

16   http://www.neafc.org/basictexts.
17   Preamble, 3rd para, NEAFC (entered into force 17 March 1982) http://www.neafc.org/

basictexts [italics E.H.].
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Species of marine fisheries resources were not originally listed on the CITES 
Appendices. Proposals to this end were first submitted to CITES in 1992 and 
CITES now lists a number of sharks and rays within its Appendices, some of 
which are harvested and traded for commercial purposes.18 The early propos-
als for listing sharks met with significant opposition, it was argued that the 
FAO and RFMOs were the competent organizations for regulating their con-
servation.19 So far species of marine fisheries resources that are fished for 
commercial purposes, other than sharks and rays, have not been listed in 
CITES Appendices and proposals thereto have continued to be controversial.20 
For example, proposals to list Atlantic Bluefin Tuna were rejected in 1992 and 
again in 2010, as was a 2002 proposal to list Patagonian Toothfish.21

Instead of listing species of marine fisheries resources, CITES seeks to coop-
erate with RFMOs that manage species of marine fisheries resources proposed 
for listing.22 It is worth noting that these cooperative efforts with RFMOs were 
in both cases initiated by CITES and are not widely reflected on the public 
websites of the two RFMOs involved: IATTC, for Atlantic Bluefin Tuna, and 
the Commission for the Conservation of Antarctic Marine Living Resources 
(CCAMLR), for Patagonian Toothfish.23 Reportedly, the interactions between 

18   https://cites.org/eng/prog/shark. In addition, CITES Appendix II lists endangered 
European Eels (Anguilla anguilla). This listing I suggest, was facilitated by the fact that art. 
67 of the 1982 United Nations Convention on the Law of the Sea (LOSC) restricts catches 
of eels to waters within the jurisdiction of states. See on the implementation of the listing 
Vincent Nijman, ‘North Africa as a source for European eel following the 2010 EU CITES 
eel trade ban’, 85 Marine Policy 2017, 13–137.

19   Erik Franckx, The Relationship between CITES, FAO and Related Agreements: Legal Issues, 
FAO Fisheries and Aquaculture Circular No. 1062 (2011), http://www.fao.org/docrep/013/
i1976e/i1976e00.pdf.

20   Solène Guggisberg, The Use of CITES for Commercially Exploited Fish Species (Springer 
2016); Kevern Cochrane, ‘Use and misuse of CITES as a management tool for commercially-
exploited aquatic species’ (2015) 59 Marine Policy 16; CITES Secretary-General’s Remarks 
on The Role of CITES in the Fisheries Regulatory Framework at the Multilateral Level, 
20 March 2017, https://cites.org/eng/news/sg/CITES_SG_remarks_Briefing_Fisheries_
Regulatory_Framework_at_the_Multilateral_Level_21032017.

21   Guggisberg, (n 20), 230–232.
22   Guggisberg, (n 20), 317–376. Also see CITES 2012 Guidelines for Cooperation between the 

International Commission for the Conservation of Atlantic Tunas (ICCAT) CITES Resolution 
Conf. 12.4, 2002 on Cooperation between CITES and the Commission for the Conservation of 
Antarctic Marine Living Resources (CCAML) regarding trade in Toothfish; and Conference 
of the Parties to CITES, 2006 Memorandum of Understanding concluded between CITES 
and the FAO, all three documents are available at https://cites.org/eng/disc/coop.php.

23   See for IATTC https://www.iattc.org/HomeENG.htm and for CCAMLR https://www 
.ccamlr.org/en/organisation/home-page.
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CITES and these two RFMOs have been limited.24 What seems to hamper their 
interaction is the perception that the competence and the credibility of the 
RFMOs involved are at stake.25

2.1.2 Ship Generated Wastes: The IMO and the Basel Convention
Both the IMO and the Basel Convention deal with wastes and do so with a 
view to limiting the generation of wastes in view of common interests, such 
as the protection of the environment and public health.26 The IMO focuses on 
the reduction of wastes generated by ships and the Basel Convention on mini-
mizing and regulating the inter-state transport of wastes, hazardous wastes in 
particular. These functional aims are compatible, if not the same. The main 
bone of contention in the interaction between these regimes is whether the 
Basel Convention is applicable to ship generated wastes once those wastes 
have reached a port on board a ship.27 The contentious nature of the interac-
tion between these two regimes, I suggest, cannot be fully explained by the 
fact that their aims are not identical nor by possible gaps in article 1(4) of  
the Basel Convention, which excludes “[w]astes which derive from the normal 
operations of a ship, the discharge of which is covered by another interna-
tional instrument” from its scope of operation. Instead, the distinct nature of 
the IMO-based and Basel-based narratives also sheds light on the contentious 
nature of the interaction.

The IMO-based narrative is shaped by how the 1948 IMO Convention 
frames the aim of the organization, which is “[t]o encourage the removal  
of discriminatory action and unnecessary restrictions by Governments affect-
ing shipping engaged in international trade so as to promote the availability 

24   Guggisberg, (n 20), 350–351.
25   Id. 351–353.
26   See Preamble, 1st para. MARPOL; Preamble, 1st para. Basel Convention.
27   See Gabriela Argüello Moncayo, ‘Testing the boundaries between the Basel and MARPOL 

regime: are they complementary or mutually exclusive?’ (2017) 25 Transportation 
Research Procedia 233; also see Basel Convention website on the topic http://www.basel 
.int/Implementation/LegalMatters/Ships/tabid/2405/Default.aspx and IMO website 
http://www.imo.org/en/OurWork/Environment/PortReceptionFacilities/Pages/Default 
.aspx. Note that the IMO and the Basel Convention also interact on ship dismantling. 
That interaction also was contentious, even if a joint working group, also including the 
International Labour Organization, has now been established. See http://www.basel.int/
Implementation/ShipDismantling/Overview/tabid/2762/Default.aspx and http://www 
.imo.org/en/OurWork/Environment/ShipRecycling/Pages/Default.aspx. Also see Michael 
Galley, Shipbreaking: Hazards and Liabilities (Springer 2014).
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of shipping services to the commerce of the world without discrimination”.28 
It seeks to attain this aim by developing universal regulation for the shipping 
sector, including for purposes of preventing and controlling marine pollution 
from ships, with the aim of attaining non-discrimination and no more favor-
able treatment in the sector.29 When it comes to addressing marine pollution 
from ships within the IMO, the relevant legal instrument is the International 
Convention for the Prevention of Pollution from Ships 1973, as modified by  
the Protocol of 1978 Relating Thereto (MARPOL).30 MARPOL, among other 
things, seeks to reduce ship generated wastes and requires port states to 
accept wastes generated by ships and to provide port reception facilities for 
this purpose.31 The IMO’s main focus is on limiting the generation of wastes 
by ships and on the efficiency of port reception facilities, for example, in 
terms of minimizing the time a ship needs to spend unloading its wastes, and  
less on the adequacy of the waste processing procedure once the waste have 
been off-loaded.32

The Basel Convention was adopted “in response to a public outcry follow- 
ing the discovery, in the 1980s, in Africa and other parts of the developing 
world of deposits of toxic wastes imported from abroad.”33 This development 
was linked to developed states at the time adopting more stringent regula-
tions regarding the disposal of hazardous wastes. In turn, this prompted actors 
producing or treating wastes to seek cheaper solutions abroad, in Eastern 
European and developing states, in particular.34 The Basel-narrative, then, is 
rooted in the South-North divide35 and seeks to protect weaker states from 

28   Art. 1(b), IMO Convention, https://www.jus.uio.no/english/services/library/treaties/14/ 
14-01/imo_consolidated.xml.

29   Paraphrasing Art. 1, IMO Convention.
30   http://www.mar.ist.utl.pt/mventura/Projecto-Navios-I/IMO-Conventions%20%28 

copies%29/MARPOL.pdf.
31   See e.g. Regulation 38, on Reception Facilities for MARPOL Annex I, on oil, http://www 

.marpoltraining.com/MMSKOREAN/MARPOL/Annex_I/. Other Annexes to MARPOL 
contain similar provisions.

32   http://www.imo.org/en/OurWork/Environment/PortReceptionFacilities/Pages/Default 
.aspx and the link to IMO Circular MEPC.1/circ.834 (on Consolidated Guidance for Port 
Reception Facility Providers and Users) on that page.

33   http://www.basel.int/TheConvention/Overview/History/Overview/tabid/3405/Default 
.aspx. Also see Katharina Kummer, ‘The Basel Convention: Ten Years On’ (1998) 7 RECIEL 
227.

34   See website (n 33).
35   See e.g. Preamble, paras. 7 & 20, Basel Convention.
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opportunistic and often illegal practices of dealing with wastes.36 To this effect 
the Basel Convention entitles states to prohibit the import of hazardous and 
other wastes;37 to regulate their import more stringently than required by the 
convention;38 subjects the transport of hazardous wastes and other wastes to 
a prior informed consent procedure;39 and prohibits the export of hazardous 
wastes and other wastes to non-parties.40 As a result, the Basel Convention, if 
applicable to ship-generated wastes, conflicts with obligations of port states, 
based on MARPOL, to have in place port reception facilities and accept the 
wastes generated by ships.41 Having in place adequate port reception facilities, 
including waste treatment facilities, is technically complex and expensive, pos-
ing challenges for some states. Small island developing states (SIDS) provide 
an example. Their position prompted the IMO, in 2012, to adopt a resolution, 
allowing SIDS to develop regional arrangements for port reception facilities 
“when, because of those states’ unique circumstances, such arrangements are 
the only practical means to satisfy these requirements”.42

The narratives associated with the IMO and the Basel Convention, then, 
conflict in terms of how they treat states: a special concern for developing 
states under the Basel Convention versus non-discrimination in the IMO. This 
is even if SIDS have attained a special position in the IMO when it comes to 
the provision of port reception facilities. In addition, the two regimes take a 
fundamentally different approach to the position of the states that are poten-
tial receivers of wastes: an obligation for port states to accept wastes in the 
IMO versus a right for states to prohibit the import of wastes under the Basel 
Convention. Moreover, the Basel Convention besides focusing on the reduc-
tion of transboundary movements of hazardous wastes also aims to further 

36   Note that in 1994 the Conference of the Parties (COP) adopted a decision and in 1995  
an amendment to Basel Convention. The decision and amendment seek to pro-
hibit the export of hazardous wastes from Organisation for Economic Cooperation 
and Development (OECD) states to non-OECD states. The so-called ban-amendment 
has not entered into force, probably because waste management also offers busi-
ness opportunities for states, including non-OECD states. See http://www.basel.int/
Implementation/LegalMatters/BanAmendment/Overview/tabid/1484/Default.aspx Also 
see David A. Wirth, ‘Trade Implications of the Basel Convention Amendment Banning 
North-South Trade in Hazardous Wates’ (1998) 7 RECIEL 237.

37   Art. 4(1), Basel Convention.
38   Art. 4(11), Basel Convention.
39   Art. 6, Basel Convention.
40   Art. 4(5), Basel Convention.
41   See text at and (n 27).
42   Annex to Resolution MEPC.216(63), para. 1, https://www.amsa.gov.au/marine-environ 

ment/marine-pollution/current-marpol-texts.
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the environmentally sound management (ESM) of wastes, once these wastes 
enter an importing state. The main focus of the IMO on the other hand is  
on minimizing wastes generated by ships and less on their proper treatment 
once off-loaded at a port reception facility. These distinct narratives and differ-
ent basic rules have made it difficult to find a new integrated narrative, even if 
the EMS principle would seem to be relevant to both regimes and could poten-
tially play an integrative role, forming the basis for cooperation between the 
two regimes.43

2.1.3 Ship Generated Greenhouse Gas Emissions: the IMO and the 
Climate Change Regime

Both the climate change regime and the IMO, albeit in different ways, construct 
a common interest related to the protection of the environment. MARPOL in 
the first paragraph of its preamble expresses consciousness of “the need to 
preserve the human environment in general and the marine environment in 
particular”.44 The 1992 United Nations Framework Convention on Climate 
Change (UNFCCC), also in the first paragraph of its preamble acknowledges 
“that change in the Earth’s climate and its adverse effects are a common con-
cern of humankind”.45 Yet, when, during the early 2000s,46 the IMO started 
discussing the regulation of the reduction of greenhouse gas emissions, in par-
ticular CO2, from ships, contestation about which narrative – IMO or climate 
change – should guide the negotiations arose.47 The controversy originated 
in the climate change regime where it had not been possible to agree on the 

43   Gabriela Argüello, Environmentally Sound Management: its status and role in the sea- 
land interface regulation of wastes (2018, doctoral thesis University of Gothenburg, on file 
with author).

44   See Preamble, 1st para. MARPOL.
45   https://unfccc.int/process/the-convention/what-is-the-convention/status-of-ratification 

-of-the-convention.
46   MARPOL Conference of the Parties 1997, Resolution 8, requested the conduct of a study 

on ship related greenhouse gas emissions, the study was completed in 2000, further work 
was guided by IMO General Assembly Resolution A.963(23) (5 December 2003) http://
www.imo.org/blast/blastDataHelper.asp?data_id=26597&filename=A963(23).pdf. Also 
see IMO, Main events in IMO’s work on limitation and reduction of greenhouse gas emis-
sions from international shipping, 2011, http://www.imo.org/en/OurWork/Environment/
PollutionPrevention/AirPollution/Documents/Main%20events%20IMO%20GHG%20
work%20-%20October%202011%20final.pdf.

47   Also see Sophia Kopela, ‘Climate Change, Regime Interaction and the Principle of 
Common but Differentiated Responsibility: the Experience of the International Maritime 
Organization’ (2013) 24 Yearbook of International Environmental Law 70; Bernd 
Hackmann, ‘Analysis of the Governance Architecture to Regulate GHG Emissions from 
International Shipping’ (2012) 12 International Environmental Agreements 85.
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allocation of emissions from international transport to states.48 As a result, 
the issue was left undecided and the Kyoto Protocol referred the regulation of 
greenhouse gas emissions from ships to the IMO.49 Within the IMO the main 
bones of contention were the competence of the IMO to adopt market-based 
mechanism, which to date it still has not adopted; the relationship between 
the IMO and the climate change regime; and the position of developing states.50

The two contending narratives involve the following. The IMO narrative,  
as set out above, is based on universal regulation of an industrial sector with 
the aim of attaining non-discrimination and no more favorable treatment 
in the sector through mandatory standards for ships, with standards relat-
ing to the protection of the environment set out in MARPOL.51 Central to the 
narrative of the climate change regime is the principle of common but differ-
entiated responsibilities (CBDR).52 At the time, the principle of CBDR provided 
the basis for the 1997 Kyoto Protocol imposing binding obligations for the 
reduction of greenhouse gas emissions, by way of assigned amounts, only on 
Annex I states, that is developed and economy in transition states.53 Based  
on CBDR, the climate change regime also provides burden-sharing arrange-
ments, in the form of, for example, a financial mechanism.54 The Kyoto Protocol 
furthermore included several so-called flexible mechanisms. In the context of 
this analysis, the clean development mechanism (CDM) is the most important 
of these mechanisms.55 The CDM enables Annex I states to invest in green-
house gas emission reduction projects in developing states, and to register 
the certified emission reductions obtained from such a project towards their 
assigned amounts.56 Transferring the regulation of the reduction of CO2 emis-
sions from the climate change regime to the IMO thus implied that developing 

48   Sebastian Oberthür, ‘Institutional interaction to address greenhouse gas emissions from 
international transport: ICAO, IMO and the Kyoto Protocol’ (2003) 3 Climate Policy 191, 
at 193.

49   Art. 2(2), Kyoto Protocol.
50   Yubing Shi & Warwick Gullett, ‘International Regulation on Low-Carbon Shipping for 

Climate Change Mitigation: Development, Challenges, and Prospects’ (2018) 49 Ocean 
Development & International Law 134.

51   See text at (n 28–30).
52   Art. 3(1), UNFCCC; art. 10, Kyoto Protocol.
53   Art. 3(1), Kyoto Protocol, https://unfccc.int/process-and-meetings/the-kyoto-protocol/

what-is-the-kyoto-protocol/what-is-the-kyoto-protocol.
54   Art. 11, Kyoto Protocol; Art. 11 UNFCCC.
55   Art. 12, Kyoto Protocol. For an overview and some of the weaknesses of the CDM see 

Charlotte Streck & Jolene Lin, ‘Making Markets Work: A Review of CDM Performance and 
the Need for Reform’ (2008) 19 European Journal of International Law 409.

56   Art. 12(3)(b), Kyoto Protocol.
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states might lose their CBDR-based preferential position under the Kyoto 
Protocol, and that the CDM would not apply to projects aimed at reducing 
greenhouse gas emissions from ships, instead the IMOs technical cooperation 
program would apply.57 The 2015 Paris Agreement has introduced a number 
of significant changes in the climate change regime, most notably nationally 
determined contributions (NDC) for all states. However, the principle of CBDR 
remains central to the regime, given that NDCs are to reflect a party’s “common 
but differentiated responsibilities and respective capabilities, in the light of 
different national circumstances”.58 Moreover, the regime continues to include 
burden-sharing mechanisms with a preferential position for developing states 
as well as a financial mechanism.59

The seed for disagreement in negotiations in the IMO was planted by 
article 2(2) of the Kyoto Protocol. This provides that “The Parties included in 
Annex I shall pursue limitation or reduction of emissions of greenhouse gases 
not controlled by the Montreal Protocol from aviation and marine bunker 
fuels, working through the International Civil Aviation Organization and the 
International Maritime Organization, respectively”.60 It thereby suggested that 
Annex I states were to be in the lead, as the CBDR principle in the climate 
change regime suggests they should be.61 However, within the IMO, based on 
the governing principles of non-discrimination, no favorable treatment and 
uniform regulation of the shipping sector, differentiation between developed 
and developing states became controversial. Also note that introducing the 
CBDR principle into the IMO, in terms of differentiation between flag states, 
runs the risk of disregarding an essential characteristic of the shipping sec-
tor: the ability of ships to reflag and thus move their operations to developing 
states with a preferential position. Such a move would significantly reduce the  
effectiveness of any measures adopted. What probably also complicated  
the negotiations in the IMO was that when the IMO started to consider green-
house gas emissions from ships, the principle of CBDR was under pressure in 

57   See text at (n 59).
58   Art. 4(3) Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016).
59   Respectively arts. 6 and 9 Paris Agreement. On the article 6 mechanisms https://

unfccc.int/process/the-paris-agreement/cooperative-implementation on the article 9 
mechanism https://unfccc.int/topics/climate-finance/the-big-picture/introduction-to 
-climate-finance. For the Paris Agreement https://unfccc.int/process-and-meetings/
the-paris-agreement/the-paris-agreement. Also see Daniel Bodansky, ‘The Paris Climate 
Change Agreement: A New Hope?’ (2016) 110 American Journal International Law 288.

60   [Italics E.H.]
61   Art. 3(1) UNFCCC.
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the climate change negotiations, where a follow-up instrument to the Kyoto 
Protocol was being negotiated.62

Eventually, a two-tier agreement emerged in the IMO. It consists of energy 
efficiency standards for ships, adopted in 2011, and technical cooperation 
measures, adopted in 2013. The energy efficiency standards are included 
in Resolution MEPC.203(62), which adds a new chapter 4 to MARPOL 
Annex VI, on the prevention of air pollution from ships, and entered into force 
on 1 January 2013.63 Technical cooperation is addressed in Regulation 23 of 
Resolution MEPC.203(62) and further specified in Resolution MEPC.229(65). 
A first point to note is that Brazil, Chile, China, Kuwait and Saudi Arabia voted 
against Resolution MEPC.203(62), amongst other reasons because the princi-
ple of CBDR is not reflected in the resolution.64

The two-tiered solution also is worthy of note for several reasons. First,  
while the energy efficiency standards are legally binding, given that they 
have been incorporated into MARPOL; the technical cooperation measures 
in Resolution MEPC.229(65) are not, even if Regulation 23 of Resolution 
MEPC.203(62) formulates a conditioned obligation to provide technical 
assistance.65 Second, both instruments have universal application, with the 
technical cooperation instrument using the terms “states, in particular devel-
oping states”. Third, Resolution MEPC.203(62) refers to the climate change 
regime by way of a ‘no prejudice to’ clause;66 Resolution MEPC.229(65) in its 
preamble refers to the principles of non-discrimination and no more favorable 
treatment,67 as well as the principles enshrined in the climate change regime, 
including the principle of CBDR.68 Fourth, the technical cooperation measures 
reflect a pragmatic approach. They suggest that technology transfer shall be 

62   Kopela, (n 47), at 95.
63   MEPC stands for the Marine Environment Protection Committee, it is the IMO body 

responsible for dealing with the prevention and control of pollution from ships. MEPC  
resolutions are available at http://www.imo.org/en/KnowledgeCentre/IndexofIMO 
Resolutions/Marine-Environment-Protection-Committee-(MEPC)/Pages/default.aspx.

64   See Report of MEPC’s 62 session, Doc. MEPC 62/24 (29 July 2011) paras. 6.102–6.110, https://
www.gc.noaa.gov/documents/gcil_MEPC_62–24.pdf. Also see Shi and Gullet (n 50); 
Yubing Shi, ‘Greenhouse Gas Emissions from International Shipping: The Response from 
China’s Shipping Industry to the Regulatory Initiatives of the International Maritime 
Organization’ (2014) 29 The International Journal of Marine and Coastal Law 77.

65   Regulation 23 provides that technical cooperation is upon request of “states, especially 
developing states” and “subject to the national laws, regulations and policies” of “[t]he 
Administration of a Party” who engages in technical cooperation with a view to “to pro-
mote the development and transfer of technology and exchange of information”.

66   Last paragraph preamble.
67   Preamble, 3rd paragraph.
68   Preamble, 4th paragraph.
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“on mutually agreed terms”69 and that technical support shall be to states, 
developing states in particular, in order to enable them to implement the new 
chapter 4 of Annex VI of MARPOL.70

This approach to the relationship between developing and developed states 
is typical of IMO technical assistance programs, which refrain from considering 
burden-sharing a responsibility. Instead, these programs aim “[t]o help devel-
oping countries improve their ability to comply with international rules and 
standards relating to maritime safety and the prevention and control of mari-
time pollution, giving priority to technical assistance programmes that focus 
on human resources development and institutional capacity building”.71 This 
approach is distinct from the climate change regime, which, based on the prin-
ciple of CBDR, frames burden-sharing as a responsibility to be implemented, 
amongst others by way of a financial instrument and the flexible mechanisms. 
With the adoption of the above mentioned two resolutions, the two narratives 
have not fully merged into a new narrative, instead the two narratives seem to 
continue to exist side-by-side, also in the resolutions themselves.

In April 2018 the IMO, by way of MEPC Resolution.304(72) adopted its Initial 
Strategy on Reduction of GHG Emissions from Ships. The strategy aims to 
reduce CO2 emissions from ships, compared to 2008, by at least 40% in 2030 and 
promises efforts to reduce them by 70% in 2050.72 In terms of governing prin-
ciples the strategy refers to non-discrimination, no more favorable treatment 
and CBDR73 as well as “the requirement for all ships to give full and complete 
effect, regardless of flag to implement mandatory measures to ensure the effec-
tive implementation of this strategy”;74 and refers to “the impacts of measures 
on states, including developing countries, in particular LDCs [least developed 
countries] and SIDS”.75 Market-based mechanisms are included as a possibility 
among the candidate mid-term measures.76 It is furthermore remarkable that 
it was found necessary to assert that the IMO is the UN Specialized Agency 

69   MEPC (65th session) ‘Promotion of technological co-operation and transfer of tech-
nology relating to the improvement of energy efficiency of ships’ (17 May 2013) Res. 
MEPC.229(65), para. 4.

70   Ibid, para. 5
71   Mission Statement of IMO’s Integrated Technical Cooperation Programme, http://www 

.imo.org/en/OurWork/TechnicalCooperation/Pages/Default.aspx. [italics E.H.].
72   MEPC (72th Session) ‘Initial IMO Strategy on reduction of GHG emissions from ships’ 

(13 April 2018) Res MEPC.304(72) para. 3.1.1, see (n 52) for website for MEPC resolutions.
73   Ibid, para. 3.2.1.
74   Ibid, para. 3.2.2.
75   Ibid, para. 3.3.3.
76   Ibid, para. 4.8.3.
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responsible for regulating pollution from ships,77 whereas, the climate change 
regime is mentioned only as relevant in the broader context of other existing 
instruments, including the 1982 United Nations Convention on the Law of the  
Sea (LOSC).78 Clearly an integrated new narrative has not emerged yet and  
the IMO, somewhat similar to RFMOs,79 seems to be concerned about its com-
petence and credibility.

2.1.4 Principles and Regime Based Narratives
The analysis above shows how governing principles inform the narratives 
that come with distinct regimes. Even if the functional aims – protecting 
species, minimizing wastes or reducing greenhouse gas emissions – of the  
interacting regimes are compatible, the distinct narratives that come with  
the regimes involved tend to overshadow their interaction. This effect of gov-
erning principles, I suggest, lays in their role in determining how an activity 
is to be regulated and who matters in that regulatory context. For example, in 
the climate change regime’s narrative, the CBDR principle points to the spe-
cial position of developing states and justifies differentiated obligations and 
burden-sharing arrangements. Instead, in the IMO-based narrative a special 
position for developing states has not been a dominant theme, it surfaces 
mainly in terms of help or aid and as part of a technical assistance program. 
The dominant theme in the IMO-based narrative instead has been the univer-
sal regulation of a sector based on non-discrimination and no more favorable 
treatment. Given these dominant themes in the IMO-based narrative, the rec-
ognition of the special concerns of LDCs and SIDS in IMO’s Initial Strategy on 
Reduction of GHG Emissions from Ships is noteworthy.80 It suggests that the 
IMO narrative is changing. Similarly, CITES-based and RFMO-based narratives 
have different dominant themes, respectively, conservation and optimum uti-
lization. Likewise, the Basel Convention’s narrative is historically rooted in the 
South-North divide, while the IMO’s is not.

When regimes interact, each of the regimes involved comes with different 
social understandings of, or different stories about, how actors view the world 
and their interests in that world. Those views are filtered by law, the different 
governing principles that inform a regime. These governing principles facili-
tate the surfacing of certain arguments, and not others, in a regime. Governing 

77   Ibid, para. 1.1.
78   Ibid, para. 1.5.1.
79   See text at (n 25).
80   See text at (n 75).
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principles, however, do not stand on their own, they are reinforced by the insti-
tutional arrangements of a regime.

2.2 Institutional Arrangements
Many institutional arrangements, such as the availability of a compliance 
mechanism or a binding dispute settlement arrangement may affect the 
preference for one regime or another. Yet, ultimately these preferences are 
determined by the actors involved in a regime. How actors are involved in 
a regime is determined both by formal elements of a regime, such as voting 
arrangements, but also by less formal arrangement such as the interests that 
are represented in a regime, both on government delegations and through 
stakeholder representation. Below I illustrate that voting-arrangements and 
how states are represented and engage with stakeholders reinforce regime-
based narratives.

2.2.1 Voting arrangements
Within CITES, decisions for listing and delisting endangered species on 
Appendices I and II, subject to an opting-out procedure, are taken by a two-
third majority of the parties casting an affirmative or negative vote.81 This 
means that within CITES states that do not have a direct interest in the fishery, 
that is states other than coastal states in the region and states fishing in a high 
seas region, have a say in the listing or delisting of a species. This generally is 
not the case in RFMOs where coastal states in the region and states fishing in 
a certain high seas region decide how to regulate the fishery. This manner of 
proceeding is based on the qualified understanding of the freedom of fishing 
reflected in articles 63(2) and 64 of the LOSC and in the 1995 UN Fish Stocks 
Agreement.82 It entails that coastal states in the region and states fishing in 
the high seas region have a responsibility to regulate the fisheries involved. 
RFMOs to this effect limit the states that may become a party to the conven-
tion to coastal states in the region covered by the convention and states fishing 
in the high seas region covered by the convention, with the latter’s participa-
tion in the convention often being subject to the approval of the parties to the 

81   Art. XV, CITES.
82   Agreement for the Implementation of the Provisions of the United Nations Convention 

on the Law of the Sea of 10 December 1982 Relating to the Conservation and Management 
of Straddling Fish Stocks and Highly Migratory Fish Stocks (adopted 4 August 1995, 
entered into force 11 December 2001) 2167 UNTS 3, see i.p. arts. 5 & 8, http://www.un.org/
Depts/los/convention_agreements/convention_overview_fish_stocks.htm (last accessed 
October 14, 2019).

Ellen Hey - 9789004422100
Downloaded from Brill.com03/08/2022 10:45:28AM

via Erasmus University Rotterdam

http://www.un.org/Depts/los/convention_agreements/convention_overview_fish_stocks.htm
http://www.un.org/Depts/los/convention_agreements/convention_overview_fish_stocks.htm


100 Hey

convention at the time the application for membership is submitted.83 This 
means that when decisions are taken in RFMOs such as NEAFC or the ICCAT 
only those states with a direct interest in the fishery have the right to vote.84

Within the IMO interests in matters related to shipping play a role in  
the composition of the Council, the IMO’s executive body. It is composed of 
40 members, ten represent “states with the largest interest in providing inter-
national shipping services”; another ten represent “states with the largest 
interest in international seaborne trade”; and twenty represent other states, 
not elected in the two previous categories, and “which have special interests 
in maritime transport or navigation, and whose election to the Council will 
ensure the representation of all major geographic areas of the world.”85 In 
addition, amendments to MARPOL Annexes, the main instruments for regu-
lating the environmental aspects of shipping activities at sea, enter into force 
if approved by a two-thirds majority that also represents not less than 50% of 
the gross tonnage of the world’s merchant fleet.86 This means that within the 
IMO executive decisions, such as, on the draft work plan for the organization, 
and mandatory standards regulating emissions from ships will not be adopted 
without the consent of states with an interest in shipping. Instead, decisions 
of the Conference of the Parties (COP) of Basel Convention, the main way in 
which policies to implement the Basel Convention are developed, are adopted 
by consensus, and if consensus is not attainable a two-third majority vote.87 
While decisions on the implementation of the climate change regime, the 
main way in which climate change policies are developed within the frame-
work of the UNFCCC and the Paris Agreement, are adopted by consensus in the 
COP/MoP.88 This means that in transferring decision-making from the IMO to 
the Basel Convention, shipping interests lose their special position. Similarly, 
in transferring decision-making from the climate change regime to the IMO, 
shipping interests gain a special position. This happens despite the fact that 
membership in the IMO, Basel and climate change regime, even if not in CITES 
and RFMOs, largely overlap.89

83   Arts. 27–30, IATTC Convention; Art. 20, NEAFC Convention.
84   Within NEAFC decisions are taken by a simple majority, and if the Convention so requires 

by a two-thirds majority (art. 3(9), NEAFC Convention) and within the IATTC by consen-
sus (art. IX, IATTC Convention).

85   1948 Convention on the IMO (as amended), art. 17.
86   MARPOL 1973/78, art. 16(2)(f)(ii).
87   Rules of Procedure of the Basel Convention, rules 39 and 40, http://www.basel.int/The 

Convention/ConferenceoftheParties/RulesofProcedure/tabid/2281/Default.aspx.
88   See UNFCCC Handbook, p. 41, https://unfccc.int/resource/docs/publications/handbook 

.pdf.
89   The IMO has 174 member states and three associates members (http://www.imo.org/en/

About/Membership/Pages/Default.aspx), the Basel Convention has 186 parties (http://
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Different regimes relevant to a given topic, in distinct ways, determine who 
participates in deciding how to regulate an activity. Transferring decision-
making from one regime to another then entails that some interests might be 
more strongly reflected, and others less so in the decisions taken.

2.2.2 Interests Represented in a Regime
Who has a say in a regime is further determined by how governments are rep-
resented in regimes and which stakeholders participate in regimes.

As to government representation, different parts of a government take pre-
cedence in different regimes.90 In the Basel Convention it is those parts of 
government that are responsible for the protection of the environment that 
take precedence.91 In the climate change regime, the parts of government 
that are responsible for either the protection of the environment, sustainable 
development or energy policy take precedence.92 Similarly, in CITES, branches 
of government responsible for nature conservation or the protection of the 
environment take precedence.93 Instead, in the IMO, both government insti-
tutions responsible for regulating the shipping industry, and the industry 
itself, take precedence on delegations.94 While within RFMOs, representa-
tives of branches of government responsible for fisheries or agriculture take 
precedence.95

Who matters in a regime is not limited to government representatives, but 
also includes stakeholders with an interest in the activity being regulated and 

www.basel.int/Countries/StatusofRatifications/PartiesSignatories/tabid/4499/Default.
aspx), the UNFCCC 197 parties (https://unfccc.int/process/the-convention/what-is-the 
-convention/status-of-ratification-of-the-convention) and CITES has 183 parties (https://
cites.org/eng/disc/parties/index.php). RFMOs have a more limited membership also see 
text at notes 82–84.

90   I use the term ‘take precedence’ because government delegations are often made up of 
delegates from different government departments, but one department normally has  
the lead.

91   See the list of national focal points for the Basel Convention, http://www.basel.int/
Countries/CountryContacts/tabid/1342/Default.aspx.

92   See the list of national focal points for the climate change regime https://unfccc.int/
process/parties-non-party-stakeholders/parties/national-focal-point.

93   See list of national CITES authorities, https://cites.org/eng/cms/index.php/compo 
nent/cp.

94   The IMO does not provide information on the composition of the national delegations 
that attend its meetings and apparently does not list national focal points on its public 
website. But see Transparency International, Governance at the International Maritime 
Organisation: The Case for Reform, 2018, https://store.rivieramm.com/ugc-1/1/37/0/ 
governance_at_the_international_mari.pdf, also see (n 94).

95   See Tom Polacheck, ‘Politics and Independent Scientific Advice in RFMO Processes: A 
case Study of Crossing Boundaries’ 36 Marine Policy 2012, 132–141.
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with which governmental actors in and members of the secretariats of inter-
national bodies often have close ties. While the role of stakeholders is generally 
formalized through their role as observers in international bodies, stakehold-
ers may also be part of government delegations and otherwise engage with 
government representatives or members of the secretariats of regimes.

Relevant examples of the links between stakeholders and international 
bodies include the following. The shipping industry historically has had 
close ties with the IMO Secretariat and government representatives in the 
IMO, but not with the Basel Convention.96 The Basel Convention, in turn, 
has developed partnerships with waste generating industries other than the 
shipping industry, such as the mobile phone industry,97 and representatives 
of the waste processing and recycling industry participate in its meetings as  
observers.98 The climate change regime is under the close scrutiny of environ-
mental NGOs, the private sector and increasingly also human rights NGOs.99 
RFMOs and state representatives active in RFMOs generally have close ties with 
the fishing industry, even if their work increasingly is also scrutinized by con-
servation NGOs.100

When species of marine fisheries resources are proposed for listing, the 
CITES secretariat consults with the Food and Agriculture Organization (FAO) 
and relevant RFMOs.101 However, noteworthy are the arrangements that exists 

96   For a critical report on the links between the IMO and the shipping industry see Influence 
Map, Corporate Capture of the International Maritime Organization, How the Shipping 
Sector Lobbies to Stay Out of the Paris Agreement, October 2017, https://influencemap 
.org/site/data/000/302/Shipping_Report_October_2017.pdf. For a reaction to the report 
by the IMO Secretary-General, http://www.marinelog.com/index.php?option=com_
k2&view=item&id=27477:imo-were-run-by-countries-not-corporations&Itemid=257.

97   http://www.basel.int/Implementation/PartnershipProgramme/tabid/3235/Default.aspx.
98   http://www.basel.int/Procedures/AdmissionofObservers/tabid/3658/Default.aspx, list-

ing only a few NGOs related to shipping.
99   For a list of accredited NGOs see https://unfccc.int/process/parties-non-party-stake 

holders/non-party-stakeholders/admitted-ngos/list-of-admitted-ngos. On human rights 
NGOs and the climate change regime see Daniel Magraw, Anabella Rosemberg, Deepika 
Padmanabhan, ‘Human Rights, Labour and the Paris Agreement on Climate Change’ 
46(5) Environmental Policy and Law 2016, 313–318.

100   Kristina M. Gjerde, Duncan Currie, Kateryna Wowk & Karen Sack, ‘Ocean in Peril: 
Reforming the Management of Global Ocean Living Resources in Areas Beyond National 
Jurisdiction’ (2013) 74 Marine Pollution Bulletin 540, at 543. For NGO and RFMOs see 
e.g. WWF on RFMOs at http://wwf.panda.org/our_work/oceans/smart_fishing/how_we_ 
do_this/good_governance2/getting_the_right_management_in_place_/rfmos/.

101   This is an obligation bases on art. XV(2)(b) of CITES, which provides that the secretariat 
“shall consult intergovernmental bodies having a function in relation to those species”.

Ellen Hey - 9789004422100
Downloaded from Brill.com03/08/2022 10:45:28AM

via Erasmus University Rotterdam

https://influencemap.org/site/data/000/302/Shipping_Report_October_2017.pdf
https://influencemap.org/site/data/000/302/Shipping_Report_October_2017.pdf
http://www.marinelog.com/index.php?option=com_k2&view=item&id=27477:imo-were-run-by-countries-not-corporations&Itemid=257
http://www.marinelog.com/index.php?option=com_k2&view=item&id=27477:imo-were-run-by-countries-not-corporations&Itemid=257
http://www.basel.int/Implementation/PartnershipProgramme/tabid/3235/Default.aspx
http://www.basel.int/Procedures/AdmissionofObservers/tabid/3658/Default.aspx
https://unfccc.int/process/parties-non-party-stakeholders/non-party-stakeholders/admitted-ngos/list-of-admitted-ngos
https://unfccc.int/process/parties-non-party-stakeholders/non-party-stakeholders/admitted-ngos/list-of-admitted-ngos
http://wwf.panda.org/our_work/oceans/smart_fishing/how_we_do_this/good_governance2/getting_the_right_management_in_place_/rfmos/
http://wwf.panda.org/our_work/oceans/smart_fishing/how_we_do_this/good_governance2/getting_the_right_management_in_place_/rfmos/


103Regime Interaction and Common Interests

between CITES and NGOs. The International Union for the Conservation of 
Nature (IUCN), an NGO in which both sub-national actors and NGOs partici-
pate and which is focused on nature conservation; and TRAFFIC, an NGO that 
monitors trade in wild animals and plants, provide advice on amendments to 
the CITES Appendices.102 including on species of marine fisheries resources.103 
In addition, CITES encourages its parties to use the IUCN-checklist to assist in 
making non-detriment findings. These findings provide the basis for approving 
trade in a CITES-listed species because the activity is found to be not detri-
mental to the species in question.104 Moreover, CITES concludes cooperative 
agreements with IUCN, the agreement on collaboration on poaching and 
illegal wildlife trade provides an example, even if not in the area of fishing.105 
Moving decision-making to CITES, from RFMOs, thus not only entails that 
states that do not have a direct interest in a fishery participate in decision-
making,106 but also that NGOs, IUCN and TRAFFIC in particular, have a role in 
decision-making.

2.2.3 Institutional Arrangements Co-Determine Who Matters and 
Which Narrative Prevails

The manner in which governments and stakeholders are represented in inter-
national forums has as a consequence that participants tend to share the same 
expertise and the same goals, for example, optimizing catches in RFMOs but 
conserving wildlife in CITES. Their often long term cooperation results in the 
formation of communities that share the same values, what have been referred 
to as epistemic communities, in which the narratives based on governing prin-
ciples are produced and importantly reproduced.107

102   https://www.iucn.org/theme/species/our-work/sustainable-use-and-trade/cites/
iucntraffic-analyses-cites-proposals. Cooperation between CITES and IUCN as well as 
CITES and TRAFFIC is also based on two MOUs concluded is 1999 between the respective 
secretariats, the texts are available at https://cites.org/eng/disc/coop.php https://cites 
.org/sites/default/files/common/disc/sec/CITES-IUCN.pdf.

103   See e.g. 2010 IUCN/TRAFFIC Analyses of the Proposals to Amend the CITES Appendices 
at the 15th Meeting of the Conference of the Parties p. 111, https://www.iucn.org/theme/
species/our-work/sustainable-use-and-trade/cites/iucntraffic-analyses-cites-proposals.

104   See CITES, CITES ‘Non-detriment findings’ – Guidance on NDFs from the Conference of the 
Parties (CoP), https://cites.org/eng/prog/ndf/Guidance_NDF.

105   See CITES and IUCN bolster collaboration in tackling poaching and illegal wildlife 
trade, press release, 28 August 2015, https://cites.org/eng/news/pr/cites_iucn_tackling_ 
poaching_illegal_wildlife_trade_28082015.

106   See text at and after (n 82).
107   See references in (n 3).
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The analysis conducted above shows that both formal – voting arrange-
ments – and more informal institutional arrangements – the nature of 
government representation and engagement with stakeholders – co-determine 
who matters in a regime. In addition, the communities that form within and  
around regimes provide the human factor that is essential for developing  
and maintaining the regime-based narratives, which are based on the govern-
ing principles that inform regimes. Moving decision-making from one regime 
to another, thus also comes with institutional arrangements that further deter-
mine who matters in determining how an activity is to be regulated.

The next section of this chapter illustrates how narratives and institutional 
arrangements that come with different regimes may affect the negotiation of 
a new regime.

3 BBNJ Negotiations: Constructing a Common or Common Interest

This section considers the on-going BBNJ-negotiations through the analyti-
cal lens of regime interaction. The aim of the BBNJ-negotiations, as opposed 
to the interactions discussed above, is to develop a new legal instrument, a 
new regime, in the format of an agreement under the LOSC, similar to the 
Fish Stocks Convention. In other words, these negotiations aim to construct 
a common or common interest in the conservation of BBNJ. However, in the 
BBNJ-negotiations, as in the interactions discussed above, several regimes 
interact in which different political choices inform the manner in which each 
of these regimes constructs a common or common interest. The relevant 
regimes are the regime of the high seas, the regime of the Area and the biodi-
versity regime. Each of these regimes have different implications for framing 
the what, that is the regulation of human activities related to the conserva-
tion and sustainable use of marine biological diversity in ABNJ. In other words, 
each of these regimes have distinct consequences for how such activities are to 
be regulated and for who regulates them and benefits from or undertakes bur-
dens as a result of regulation. Furthermore, this section discusses an emerging 
regional regime that is relevant to the BBNJ-negotiations: the interaction 
between NEAFC and the OSPAR Commission.

3.1 The BBNJ-Negotiations
In September 2018, the intergovernmental negotiations on BBNJ commenced, 
preceded by an organizational meeting in April 2018.108 The starting point for 

108   https://www.un.org/bbnj/.
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these intergovernmental negotiations is the final report of the Preparatory 
Committee, established by UN General Assembly in 2015.109 The report, in par-
ticular its Part III, illustrates where political contestation has emerged relating 
to the interaction of regimes.

Part III of the report contains the recommendation of the Preparatory 
Commission. It consists of two sections: Section A and Section B. Neither of the 
two sections reflects consensus, but Section A contains a list of non-exclusive 
elements that generated convergence, while Section B contains elements on 
which views diverged.110

Section A consists of a list of elements that need to be addressed in a future 
treaty governing BBNJ, without specifying how they are to be addressed. It 
refers to issues such as the instrument’s geographical scope, its objectives and 
its relationship with other global, regional and sectoral bodies, as well as a 
list of topics that need to be addressed in order to regulate activities related 
to the use of marine biodiversity in ABNJ. The latter consists of a list of prin-
ciples and approaches, which includes, for example, the ecosystem approach 
and the precautionary approach; the need to address access to benefit-sharing 
from access to marine genetic resources; and a list of more technical measures 
such as area-based management tools, including marine protected areas, and 
environmental impact assessment (EIA). In addition, Section A, refers to the 
need to address capacity building, institutional arrangements and compliance. 
The list in Section A illustrates that political choices about how to regulate the 
activities at stake have not been made. Choices still need to be made on issues 
such as guiding principles, beyond conservation and sustainable use; who is to 
designate marine protected areas; and decision-making procedures and insti-
tutions. Only where more technical issues are involved such as the elements 
that are to play a role in identifying marine protected areas or the content of 
an environmental impact assessment does the text become more concrete.111

The reasons why political choices have not been made, I suggest,  
becomes apparent upon considering Section B, which lists issues on which 
views diverged. This list includes the common heritage of mankind and the 
freedom of the high seas; whether the instrument should regulate access  
to marine generic resources and how benefit-sharing as a result of access to 

109   Report of the Preparatory Committee established by General Assembly resolution 
69/292: ‘Development of an international legally binding instrument under the United 
Nations Convention on the Law of the Sea on the conservation and sustainable use of 
marine biological diversity of areas beyond national jurisdiction’ (31 July 2017) UN Doc. 
A/AC.287/2017/PC.4/2 http://www.un.org/depts/los/biodiversity/prepcom.htm.

110   Para. 38 (a), id.
111   Sec. A, para, 4.3.1 and paras. 5.4 & 5.5 id.
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marine genetic resources might be regulated; the institutional framework for 
designating area-based management tools; the degree to which the conduct of 
EIA should be state driven or internationalized; the terms and conditions for 
the transfer of marine technology; institutional arrangements including how 
to address monitoring, review and compliance; financial mechanisms; and dis-
pute settlement arrangements.

Attaining agreement on the issues listed in Section B of the Preparatory 
Commission’s Report will be difficult because it is precisely on these issues 
that different regimes come with distinct narratives and institutional implica-
tions. These narratives and their institutional implications, even if all about 
ocean governance in ABNJ, tell very different stories about how BBNJ should 
be governed. They include three global narratives and a regional narrative, dis-
cussed below.

3.2 Three Global Narratives about Governance in ABNJ
The three distinct global, as opposed to regional, narratives about governance 
in ABNJ, as mentioned above, are related to the regime of the high seas, the 
regime of the Area and the regime for the conservation of biodiversity. They 
involve the principles of the freedom of the high seas, the common heritage 
of mankind and the framing of the conservation of biodiversity as a common 
concern of humankind. The implications of each of these narratives are dis-
cussed below.112

An early construction of a common related to ocean governance finds its 
origins in Mare Liberum, written by Hugo de Groot (or Grotius) in 1609.113 In 
this memorandum, written on behalf of the Dutch East India Company, 
Grotius appeals to the natural order of things and reasons of public utility as 
well as the non-rival and non-excludable nature of the high seas and the fisher-
ies resources therein, to justify his claim concerning the freedom of the high 
seas, including the freedom of fishing.114 He justifies the classification of the 
sea itself as a res communis and fish as a res nullius based on his finding that 
the sea cannot be, whereas fish can be, appropriated.115 Grotius reasons, based 
on natural law, that states are to secure access to the ocean and fish for ‘men’ 

112   Parts of this analysis are based on Ellen Hey, ‘Interdependencies, Conceptualizations of 
humanity and Regulatory Regime’ in Britta van Beers, Luigi Corrias & Wouter Werner 
(eds) Humanity Across International Law and Biolaw (CUP 2014) 244–264.

113   Hugo Grotius, ‘The Freedom of the Seas’ in Robert Feenstra (ed.) Hugo Grotius Mare 
Liberum 1609–2009 (Brill 2009).

114   Ibid, 79, 60–61 and 63.
115   Ibid, 65.
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given that these are ‘men’s’ inalienable rights.116 Grotius, then, was concerned 
with benefit-sharing, not with burden-sharing, based on what we would today 
refer to as the freedom of the market accessible to all. Needless to say, the 
latter implies that the market is available to those who possess the means to 
access it. Grotius’ narrative, among other regimes, today still resounds in fish-
eries management regimes, even if it has become generally accepted, at least 
in principle, that fisheries activities in ABNJ require regulation for purposes of 
conserving fish and marine ecosystems and that developing states may need 
assistance in developing their fisheries management policies.117

In the BBNJ-negotiations, Grotius’ liberal narrative meets a more cosmo-
politan narrative based on Arvid Pardo’s conceptualization of the common 
heritage of mankind, introduced to the United Nations General Assembly 
(UNGA) in 1967.118 This conception also seeks to construct a common, but is 
based on very different political premises than those that informed Grotius. 
Pardo’s conceptualization found reflection in Part XI of the LOSC, which 
declares the seabed beyond national jurisdiction, the Area, and its mineral 
resources to be the common heritage of mankind.119 The common heritage of 
mankind implies that activities related to mineral resources in the Area are to 
take place subject to an international regulatory regime that addresses benefit 
and burden-sharing between developed and developing states and is admin-
istered by an international organization, the International Seabed Authority 
(ISA).120 states, and also deep-seabed mining companies, in this narrative are 
perceived as actors with responsibilities towards humankind, including future 
generations. Moreover, the regulation of mining activities in ABNJ is regarded 
as necessary in order to ensure that the resources in question do not become 
excludible and rival.121 In other words, the market needs to be regulated to 

116   Ibid, 5–15.
117   See e.g. Agreement for the Implementation of the Provisions of the United Nations 

Convention on the Law of the Sea of 10 December 1982 relating to the Conservation 
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (adopted 
4 August 1995, entered into force 11 December 2001) 2167 UNTS 3 (UN Fish Stocks 
Agreement).

118   Pardo was the then representative of Malta to the United Nations. Speech to the 
1515th meeting of the First Committee of the United Nations General Assembly on 
1 November 1967 (UN Doc A/C.1/PV. 1515), http://www.un.org/Depts/los/convention_
agreements/texts/pardo_ga1967.pdf.

119   Art. 136 juncto art. 133, LOSC.
120   Art. 137(2) LOSC, which subjects the exploitation of the Area to Part XI of the LOSC.
121   See UNGA First Committee (22nd session, 1515th meeting) ‘General Debate on the 

Examination of the question of the reservation exclusively for peaceful purposes of  
the seabed and the ocean floor, and the subsoil thereof, underlying the high seas beyond 
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ensure access for all states to both the resources and the benefits generated 
by exploiting them. Part XI of the LOSC requires developed states to take on 
burdens, in terms of the transfers of the benefits obtained from mining activi-
ties as well as the transfer of finances and mining technology and know-how to 
developing states.122 The aim of these transfers is to enable developing states 
to share in the benefits obtained from exploiting the resources by developed 
states and to enable developing states themselves to access the market by par-
ticipating in mining activities.123

Thus, while both Grotius’ and Pardo’s conceptualizations of a common are 
about ‘sharing’ they could not be more different when it comes to how such 
sharing is to take place and who is to benefit from sharing and undertake bur-
dens to facilitate sharing. These differences explain why no agreement has been 
reached on whether it is the principle of the freedom of the high seas or prin-
ciple of the common heritage of mankind that should guide the BBNJ-regime.124 
Furthermore, the BBNJ-negotiations also interact with the Convention on 
Biological Diversity (CBD),125 which not only constructs the conservation of 
biodiversity as “a common concern of humankind” in the third paragraph of its 
preamble, but also recognizes the special position of developing states126 and 
provides for benefit and burden-sharing.127 The CBD thereby implicitly is based 
on the CBDR principle. The narrative associated with the CBD is cosmopolitan 
in character, but more pragmatic than the narrative associated with Part XI of 
the LOSC. It foregrounds benefit and burden-sharing but also emphasizes that 
joint technical and scientific programs “shall be subject to mutual agreement”,128 
that benefit-sharing “shall be on mutually agreed terms”,129 and that develop-
ing states implementation of the convention shall depend on the extent to 
which developed states implement their commitments to transfer technology 
and financial resources.130 In addition to the CBD, its 2010 Nagoya Protocol on 
Access to Genetic Resources and the Fair and Equitable Sharing of Benefits 

the limits of present national jurisdiction, and the use of their resources in the interests 
of mankind’ (1 November 1967) UN Doc A/C.1/PV. 1515, paras. 90–91.

122   Para. 14, Preamble, CBD.
123   See i.p. arts. 140, 144 and 148, LOSC.
124   See section 3.1. above.
125   See art. 4(b) Convention on Biological Diversity (adopted 5 June 1992, entered into force 

29 December 1993) 1760 UNTS 69 (CBD) and for CBD and marine areas see https://www 
.cbd.int/marine/about.shtml.

126   Preamble, para. 16th, CBD.
127   Arts. 18, 19 & 20, CBD.
128   Art. 18(5), CBD.
129   Art. 19(3), CBD.
130   Art. 20(4), CBD.
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Arising from their Utilization is also relevant.131 It sets out modalities for regu-
lating access to and benefit-sharing from access to genetic resources within 
areas subject to national jurisdiction.132 It, among other things, prescribes 
prior informed consent (PIC) procedures for accessing genetic resources  
and accessing traditional knowledge associated with genetic resources,133 and 
gives special consideration to indigenous and local communities that hold 
traditional knowledge associated with genetic resources.134 How to translate 
these elements to ABNJ poses a challenge to the BBNJ-negotiations, e.g. who 
should manage a PIC procedure for access to genetic resources or traditional 
knowledge associated with these resources in ABNJ, individual states based on 
international standards or an international organization, similar to the ISA?

In the BBNJ-negotiations three distinct narratives about commons/com- 
mon interests, then, interact: a liberal narrative with a Grotian legacy, a cosmo-
politan narrative associated with the regime for deep seabed mining included 
in Part XI of the LOSC, and a more pragmatic cosmopolitan narrative linked to 
the CBD. Each of these narratives suggests different ways of regulating access 
to the marine biological resources in ABNJ and foregrounds different interests. 
The Grotian liberal narrative suggests freedom of access to the resources, sub-
ject to international regulation aiming to conserve the resource, with benefits 
accruing to those who are able to access the resource. The envisaged regula-
tions would be mostly of a technical nature, for example, establishing marine 
protected and closed areas and setting minimum standards for the activities in 
question. The cosmopolitan narrative, linked to Part XI of the LOSC, suggests 
internationally regulated access to the resources based on an international 
regime administered by an international body, possibly with the competence 
to license activities and oversee benefit-sharing. Besides technical regulations, 
the regime would include duties for developed states to share the benefits 
obtained from accessing marine genetic resources with developing states, and 
to take on the burden of ensuring that developing states can access marine 
genetic resources and the benefits obtained therefrom. The more pragmatic 
version of the cosmopolitan narrative, linked to the CBD, suggests access being 

131   Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of 
Benefits Arising from their Utilization to the Convention on Biological Diversity (adopted 
29 October 2010, entered into force 12 October 2014) available at: https://www.cbd.int/
abs/ (Nagoya Protocol).

132   Art. 3, Nagoya Protocol and art. 15 CBD.
133   Arts. 6 & 7, Nagoya Protocol.
134   Art. 12, Nagoya Protocol. See Elisa Morgera, ‘The Need for an International Legal Concept 

of Fair and Equitable benefit-sharing’ (2016) 27 European Journal of International  
Law 353.
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regulated based on international standards, i.e. technical regulation. It also 
suggests that developed states commit to facilitate access to marine genetic 
resources and the benefits obtained therefrom for developing states, with the 
implementation of these commitments guided by international standards, but 
otherwise left at the discretion of states. It is these three narratives that some-
how need to find common ground in the BBNJ-negotiations together with 
narratives that have started to emerge in regional bodies with responsibilities 
in ABNJ.

3.3 Regional Narratives and Governance in ABNJ
The BBNJ-negotiations also need to engage with the narratives of various 
regional organizations focused on the regulation of fishing activities or the 
protection of the marine environment in ABNJ, such as NEAFC and the OSPAR 
Commission. During the first decade of the 21st century, some regional bodies 
responsible for the protection of the marine environment started to address 
the protection of ecosystems in ABNJ by way of marine protected areas.135 
These initiatives have been criticized for a variety of reasons, including for the 
lack of coordination with RFMOs, which may have in place measures that close 
areas to fisheries or other area-based measures that seek to protect marine eco-
systems from fishing activities. This criticism was acted upon by NEAFC and 
the OSPAR Commission which started a dialogue concerning their possible 
interaction for purposes of regulating activities in ABNJ with the aim of con-
serving marine ecosystems.136 The dialogue resulted in the adoption of a 2008 
Memorandum of Understanding (MoU) between the two organizations as well 
as a so-called Collective Arrangement in 2014.137

In the MoU the two organizations agree, besides exchanging information 
and attending each other’s meetings, to cooperate on marine spatial plan- 
ning and area management, funding of relevant marine scientific research, and 

135   See Julien Rochett, Sebastian Unger, Dorothée Herr, David Johnson, Takehiro Nakamura, 
Tim Packeiser, Alexander Proelss, Martin Visbeck, Andrew Wright & Daniel Cebrian, 
‘The Regional Approach to the Conservation and Sustainable Use of Marine Biodiversity 
in Areas Beyond National Jurisdiction’ (2014) 49 Marine Policy 109; David Freestone, 
David Johnson, Jeff Ardron, Kate Killerlain Morrison & Sebastian Unger, ‘Can Existing 
Institutions Protect Biodiversity in Areas Beyond National Jurisdiction? Experiences from 
Two On-going Processes’ (2014) 49 Marine Policy 167.

136   For further information see Stefán Ásmundsson, Secretary NEAFC, & Emily Corcoran, 
Deputy Secretary of OSPAR, Information Paper on the Process of Forming a Cooperative 
Mechanism Between NEAFC and OSPAR, From the First Contact to a Formal Collective 
Agreement, UNEP, 2015, https://www.ospar.org/documents?v=35111.

137   Both documents are available at https://www.ospar.org/about/international-cooperation/
collective-arrangement.
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the development of a common understanding of the precautionary approach/
principle. The latter refers to the fact that NEAFC subscribes to the precau-
tionary approach, whereas the OSPAR Commissions subscribes to a stringent 
version of the precautionary principle.138 It shows that contentious issues may 
arise even if the interacting regimes operate in the same geographical ABNJ, 
with overlapping memberships, and have agreed to engage in far-reaching 
cooperation based on the functional aim of ecosystem conservation.

By developing the Collective Arrangement, NEAFC and the OSPAR Com-
mission have taken cooperation a step beyond their bilateral MoU. The 
Collective Arrangement is an umbrella agreement that aims to bring together 
all international organizations that have competences in selected areas in 
ABNJ, where NEAFC and the OSPAR Commission have competences. The idea 
is that selected areas in ABNJ where area-based management measures apply 
would be listed in its Annex I, and that MoUs between international organiza-
tions that subscribe to the Collective Arrangement and with competences to 
“protect the marine environment and/or manage human activities that can 
affect the marine environment in the North-East Atlantic” would be listed in its 
Annex II. If an international organization joins the Collective Arrangement it  
agrees “to ensure that suitable measures for conservation and management of 
these areas are implemented, informed, where appropriate, by the conserva-
tion objectives established for these areas”.139 To this end, the international 
organizations involved agree to collaborate, including, by notifying each other 
of existing and proposed human activities in the areas listed in Annex I, coop-
erating on environmental and strategic impact assessments and engaging in 
annual consultations to review the objectives for the areas listed in Annex I.140 
So far only NEAFC and the OSPAR Commission have listed areas under Annex I 
and included their MoU in Annex II. During the preparatory process for the 
Collective Arrangement a number of international organizations with com-
petences in the relevant area were brought together at two meetings in the 
so-called Madeira process.141 In addition, the IMO, ISA and the International 
Commission for Atlantic Tunas have been approached to join the Collective 
Arrangement, but no commitments have been received.142 NEAFC and the 
OSPAR Commission in the meantime have developed their collaboration, for 
example, by cooperating on the identification of ecologically and biologically 

138   Art. 2(2)(a), OSPAR Convention; art. 4(2)(b) NEAFC Convention.
139   Para. 5, Collective Arrangement.
140   Para. 6, Collective Arrangement.
141   Ásmundsson & Corcoran, (n 136), 12.
142   Ibid, 19–22 and website (n 137).
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significant marine areas and have submitted a joint Commitment under 
Sustainable Development Goal 14, on sustainable oceans.143

The development and implementation of the Collective Arrangement is  
certainly noteworthy, to the best of my knowledge no other arrangement of 
its kind has been developed to date. It also comes with a new joint narra-
tive in which NEAFC and the OSPAR Commission, in their description of the 
Collective Arrangement, position themselves as “legally competent authorities 
managing human activities in ABNJ”.144 For the BBNJ-negotiations this raises 
the question, who is to designate marine protected areas or area-based man-
agement measures in ABNJ. If this is left to single regional organizations or 
cooperating regional organizations, as NEAFC and the OSPAR Commission, 
it implies that coastal states gain a preferred position in managing areas in 
ABNJ that are located in their geographic vicinity, even if individual coastal 
states are not extending their exclusive economic zones. Alternatively, it may 
be regarded as coastal states acting in the common interest to protect areas 
located in ABNJ. Whilst I suggest that the approach adopted by NEAFC and 
the OSPAR Commission makes good sense from a pragmatic point of view, it 
may also raises questions in terms of the principles of the freedom of the high 
seas and the common heritage of mankind. These suggest that a broader set of 
states have interests in these areas and are entitled to protect those interests. 
Striking a balance between these various interests and determining the role of 
regional organizations is one of the difficult tasks that the BBNJ-negotiations 
are confronted with.

4 Conclusions

The analysis of the various interactions between regimes related to the reg-
ulation of human activities in ABNJ illustrates that political contestation 
surfaces in the ensuing discourses. In these discourses the interests of differ-
ent actors play an important role. However, beyond the interests of discrete 
actors and communities, we can also discern narratives about how we should 
understand the world around us, for example about the relationships between 
developed and developing states. The analysis suggests that these narratives 
are supported by law, the governing principles that inform a regime and 
sustained by the communities of government representatives and stakehold-
ers, based on the institutional arrangements that are part of a regime. The 

143   Ibid, 26 and website (n 137).
144   See website (n 137) and NEAFC website at http://www.neafc.org/collective-arrangement.
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governing principles determine how human activities are to be regulated and 
who matters in regulating them, and takes on burdens as a result of regulation, 
the latter in turn is further underscored by the institutional arrangements that 
form a regime. Who matters in decision-making is particularly visible in the 
IMO and in CITES. In the IMO shipping interests have a predominant position 
in both formal decision-making processes and in more informal institutional 
arrangements involving government representation and stakeholder involve-
ment. In CITES, NGOs with an interest in nature conservation play a significant 
role in decision-making through semi-formalized practices whereby IUCN  
and TRAFFIC advise on the listing of species on CITES Appendices and CITES 
recommends the use of IUCN-checklist for making non-detrimental findings.

The IMO-based narrative grounded in the IMO Convention and seven 
decades of practice, then, includes the social understandings that regulation of 
shipping is achieved in cooperation with the shipping industry, and that given 
the nature of the shipping industry, in particular the ability of ships to change 
their flag, makes differentiation on the basis of different categories of flag states 
impracticable. This narrative is based on the principles of non-discrimination 
and no more favorable treatment reflected in article 1 of the IMO Convention. 
It resulted in resistance to the exploration of alternative ways in which the 
principle of CBDR, central to the climate change narrative, might be applied to 
regulating emissions of greenhouse gases from ships in the IMO. This is despite 
the fact that in dealing with ship-generated wastes the IMO has accepted a 
special position for SIDS, as port states, in the provision of harbor reception 
facilities. Similarly, the CITES-based narrative includes the social understand-
ing that when species are at risk of becoming extinct, involving the expertise of 
organizations such as IUCN and TRAFFIC has proven to be critical, if we wish 
to protect fauna and flora. This, however, is not a social understanding that is 
easily shared by RFMOs who over time have developed the understanding that 
fishing activities are best regulated with the involvement of those with a direct 
and long-term interest in fishery. For ABNJ this includes coastal states located 
in the vicinity of the ABNJ-region and states fishing in that same region, based 
on an understanding of the freedom of fishing, as qualified by articles 63(2) 
and 64 of the LOSC, and the UN Fish Stocks Agreement.

Some of the contestation that arises when regimes interact also seems to 
be of a generational nature. Older regimes, such as the IMO, seem reluctant  
to explore the relevance of the governing principles associated with more 
recently adopted regimes, such as the Basel and climate change regimes. In par-
ticular, the resistance of the IMO to the principle of CBDR illustrates this point, 
as do the political choices that still need to be made in the BBNJ-negotiations. 
In the latter case, the more than four centuries old narrative of the freedom 
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of the high seas, including the freedom of fishing, resounds in the negotia-
tions together with the five decades old principle of the common heritage of 
mankind, and the more recently developed principle determining that the 
conservation of biodiversity is the common concern of humankind. These gov-
erning principles in turn each have different implications for the institutional 
arrangements that are to be part of a future BBNJ-regime. The reluctance to 
the adoption of market-based mechanisms in both the IMO and in RFMOs also 
might be of a generational nature. For seven decades the IMO has been work-
ing on the basis of the adoption of uniform standards for ships and not on the 
basis of market mechanisms. Similarly, many RFMOs for well over half a cen-
tury have been operating on the basis of regulating fishing activities at sea, and 
not on the basis of regulating trade in endangered species of marine fisheries 
resources, as CITES suggests.

The interaction at the regional level between NEAFC and the OSPAR Com-
mission also illustrates that a principle, ecosystem based management, now 
included in both the NEAFC and the OSPAR Convention, can serve as basis for 
engaging in dialogue, resulting in the MoU concluded by the two regimes as 
well as the Collective Arrangement. The two regimes still need to settle how 
they will handle their different social understandings of the precautionary 
approach/principle. Moreover, it remains to be seen if and how other inter-
national organizations will engage with the Collective Arrangement. It will be 
interesting to see if in the future coastal states will attain a preferential position 
when it comes to regulating human activities, other than fishing in ABNJ –  
one that is similar to the position of coastal states in regulating fishing activi-
ties in ABNJ, based on articles 63(2) and 64 of the LOSC. Relevant in respect 
of the relative smooth development of cooperation between NEAFC and the 
OSPAR Commission is the fact that the social-economic conditions of the lim-
ited number of states participating in these regimes are rather homogenous, 
meaning that benefit and burden-sharing plays a much more limited role, and 
the principle of CBDR does not play a role.

The principle of CBDR directly, as in the climate change regime, or indi-
rectly by creating a preferential position for developing states, as in the CBD, 
complicates interactions between regimes at the global level. It generates a 
narrative that points back to colonial and post-colonial relations and enables 
the unjust nature of those relations to be placed on the negotiating table.145  

145   Jutta Brunnée & Stephen J. Toope, Legitimacy and Legality in International Law: An 
Interactional Account, Chapter 4 ‘Climate change: building a global legal regime’ (CUP 
2010).
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As the negotiations for the Paris Agreement have shown, what emerges is a 
politically difficult discussion especially since the emergence of newly devel-
oped states, such as China and Brazil. Further differentiation amongst states, 
seems to be the new social understanding that has emerged in the Paris 
Agreement. A similar approach seems to be emerging in the IMO, where SIDS 
and LDCs now have been recognized as meriting a special position.

The analysis also shows that regimes are highly path dependent and that 
their path dependence is engrained in law, which in turn is based on the  
political choices that were made at the time the regime was negotiated.  
The governing principles of regimes as well as the institutional arrangement of  
regimes reflect those political choices, which continue to serve the interests  
of some actors and not others. When regimes interact the process, then, is 
highly political and law is implicated in these processes in certain ways as this 
chapter shows. Law facilitates different regime-based narratives about the way 
we understand the world, and regime interaction, as an analytical lens, helps 
us to understand these processes.
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