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Abstract
This article explores why national judges remain passive on EU legal integration by examining
judges’ reasons for not requesting preliminary rulings from the European Court of Justice
(ECJ). The article combines insights from social psychology and literature on the role of national
courts in European integration to formulate expectations regarding what type of motives guide
national judges’ behaviours. Drawing on interviews held with Croatian, Slovenian and Swedish
judges, our results reveal three shared reasons judges remain passive: referrals are not required
by the formal rules (procedural normative motivation), referrals are not made to protect the par-
ties to the case (substantive normative motivation) and referrals are not made to protect judges’
reputations (instrumental motivation). In addition, we unveil motives that are shared by only
judges from one or two Member States, such as not referring cases to uphold the capacity
of the preliminary ruling procedure (Swedish judges) and not referring cases due to a fear of
sanctions and a lack of knowledge and resources (Croatian and Slovenian judges). We discuss
these similarities and divergences in light of the theoretical discussion on the role of courts as
active or passive actors in EU legal integration.
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1. Introduction
National courts are considered the main interlocutors of the European Court of Justice (‘ECJ’ or ‘the
Court’).1 The conventional view holds that national courts and judges have helped the ECJ push the
integration process further than Member State governments would have been willing to do on their
own.2 The national judges have done so by supplying the Court with cases under Article 267 of the
Treaty on the Functioning of the European Union (‘TFEU’). However, while many national courts
refer cases to the ECJ and thereby become co-producers of EU legal norms,3 others remain passive
bystanders of the EU integration process.4 This phenomenon whereby some national courts and
judges refrain from engaging in the preliminary ruling procedure has important implications for
the future direction of EU legal integration. If national judges fail to introduce their Member
States legal traditions before the Court, they leave it for the ECJ to apply EU law as it sees fit.5

By extension, pluralistic European constitutional dialogue is likely to be weakened.6

While there is a growing body of literature on the behaviour of individual national judges, for
instance with regard to their knowledge of and attitudes towards EU law,7 only a handful of
studies have provided in-depth insights into how judges experience the preliminary ruling proced-
ure and what drives their decision to remain passive.8 This article contributes to the literature on the
role of national judges in the EU legal system and on the debate on passive national judges in two
ways. First, it makes an empirical contribution by investigating how Croatian, Slovenian and
Swedish judges decide not to request preliminary rulings from the ECJ. Apart from a few

1. K.J. Alter, Establishing the Supremacy of European Law: The Making of an International Rule of Law in Europe
(Oxford University Press, 2001); W. Mattli and A.-M. Slaughter, ‘Revisiting the European Court of Justice’, 52
International Organization (1998), p. 177; J.H.H. Weiler, ‘A Quiet Revolution: The European Court of Justice and
Its Interlocutors’, 26 Comparative Political Studies (1994), p. 510.

2. A. Stone Sweet and T.L. Brunell, ‘The European Court and the National Courts: A Statistical Analysis of Preliminary
References, 1961–95’, 5 Journal of European Public Policy (1998), p. 66; K.J. Alter, ‘Who are the “Masters of the
Treaty”?: European Governments and the European Court of Justice’, 52 International Organization (1998), p. 121;
L. Conant, ‘Review Article: The Politics of Legal Integration’, 45 Journal of Common Market Studies (2007), p. 45.

3. J.E. Rytter and M. Wind, ‘In Need of Juristocracy? The Silence of Denmark in the Development of European Legal
Norms’, 9 International Journal of Constitutional Law (2011), p. 470.

4. J. Golub, ‘The Politics of Judicial Discretion: Rethinking the Interaction between National Courts and the European
Court of Justice’, 19 West European Politics (1996), p. 360; M. Wind, ‘The Nordics, the EU and the Reluctance
Towards Supranational Judicial Review’, 48 Journal of Common Market Studies (2010), p. 1039.

5. J.E. Rytter and M. Wind, 9 International Journal of Constitutional Law (2011), p. 500.
6. M. Cartabia, ‘Europe and Rights: Taking Dialogue Seriously’, 5 European Constitutional Law Review (2009), p. 25.
7. For an overview of different surveys, see M. de Werd, ‘Dynamics at Play in the EU Preliminary Ruling Procedure’, 22

Maastricht Journal of European and Comparative Law (2015), p. 149; see also T. Nowak, F. Amtenbrink, M. Hertogh
and M.H. Wissink, National Judges as European Union Judges: Knowledge, Experiences and Attitudes of Lower Court
Judges in Germany and the Netherlands (Eleven International Pub, 2011); J.A. Mayoral, ‘In the ECJ Judges Trust: A
New Approach in the Judicial Construction of Europe’, 55 Journal of Common Market Studies (2017), p. 551;
U. Jaremba and J.A. Mayoral, ‘The Europeanization of National Judiciaries: Definitions, Indicators and
Mechanisms’, 26 Journal of European Public Policy (2019), p. 386.

8. M. Glavina, ‘To Refer or Not to Refer, That is the (Preliminary) Question. Exploring Factors which Influence the
Participation of National Judges in the Preliminary Ruling Procedure’, 16 Croatian Yearbook of European Law and
Policy (2020), p. 25; T. Pavone, ‘Revisiting Judicial Empowerment in the European Union: Limits of Empowerment,
Logics of Resistance’, 6 Journal of Law and Courts (2018), p. 303; J. Krommendijk, ‘The Highest Dutch Courts and
the Preliminary Ruling Procedure: Critically Obedient Interlocutors of the Court of Justice’, 25 European Law
Journal (2019), p. 394; U. Jaremba, ‘At the Crossroads of National and European Union Law. Experiences of
National Judges in a Multi-Level Legal Order’, 6 Erasmus Law Review (2013), p. 191.
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notable studies on Danish courts,9 knowledge regarding the passive behaviour of judges in Nordic
Member States such as Sweden is largely lacking.10 Moreover, although important contributions
have been made to the literature on the actions of courts in post-communist Member States such
as Poland,11 Croatia and Slovenia,12 the judges in these younger Member States have still received
relatively little attention.13 Second, the article sheds new light on the discussion regarding the
behaviour of passive national courts in the EU legal system. Exploring why judges in Member
States with relatively few referrals proportional to their population sizes, such as Croatia,
Slovenian and Sweden,14 are discouraged from requesting preliminary rulings may help in identi-
fying effective remedies to reduce their passiveness.

To analyse the passiveness of national judges in the preliminary ruling procedure, this article
combines insights from the social psychology literature on the driving forces of human action
and the previous research on the role of national courts in European integration to develop expecta-
tions about how individual national judges motivate their decision not to refer cases to the ECJ. The
social psychology perspective allows us to differentiate between procedural normative motivations
(the formal EU rules) and substantive normative motivations (other professional norms shaping
judges actions). This distinction, in turn, provides a more nuanced account of national judicial
behaviour in the preliminary ruling procedure. Drawing on qualitative interviews held with 55
judges from Croatia, Slovenia and Sweden, the findings show that judges share three main
reasons for not referring cases: referral is not required by the formal rules (procedural normative
motivation), concerns about the consequences of referral for the parties (substantive normative
motivation) and concerns about reputational loss (instrumental motivation). Furthermore, the ana-
lysis reveals noticeable differences between judges in the different Member States. While Swedish
judges refrain from making a referral out of a concern for the ECJ’s limited capacity to deliver
rulings (substantive normative motivation), Croatian and Slovenian lower court judges avoid the
procedure due to their lack of resources and knowledge and the risk of being punished by their
employers for not meeting production targets (instrumental motivation). These findings have

9. M. Wind, D.S. Martinsen and G. Pons Rotger, ‘The Uneven Legal Push for Europe: Questioning Variation when
National Courts Go to Europe’, 10 European Union Politics (2009), p. 63; M. Wind, 48 Journal of Common Market
Studies (2010), p. 1039; J.E Rytter and M. Wind, 9 International Journal of Constitutional Law (2011).

10. On Swedish judges’ views on expressing opinions in the preliminary ruling procedure, see K. Leijon, ‘Active or Passive?
The National Judges Expression of Opinions in the Preliminary Ruling Procedure’ 5 European Papers – A Journal on
Law and Integration (2020), p. 871.

11. U. Jaremba, 6 Erasmus Law Review (2013), p. 191; U. Jaremba, National Judges as EU Law Judges: The Polish Civil
Law System (Martinus Nijhoff Publishers, 2014).

12. M. Glavina, 16 Croatian Yearbook of European Law and Policy (2020), p. 25; M. Glavina, ‘Reluctance to Participate in
the Preliminary Ruling Procedure as a Challenge to EU Law: A Case Study on Slovenia and Croatia’, in C. Rauchegger
and A. Wallerman (eds.), The Eurosceptic Challenge: National Implementation and Interpretation of EU Law (Hart
Publishing, 2019), p. 191.

13. M. Bobek, Central European Judges Under the European Influence: The Transformative Power of the EU Revisited
(Bloomsbury Publishing, 2015); M. Bobek, ‘Learning to Talk: Preliminary Rulings, the Courts of the New Member
States and the Court of Justice,’ 45 Common Market Law Review (2008), p. 1611; M. Bobek, ‘Talking Now?:
Preliminary Rulings in and from the New Member States’, 21 Maastricht Journal of European and Comparative
Law (2014), p. 782.

14. In 2016 to 2020, Swedish courts referred on average 3.7 cases per million inhabitants. The same figure is 5.5 cases for
Croatian courts and 7.5 for Slovenian courts. These figures are all lower than the average number of referrals for all
Member State courts, which is 8.5 cases per million inhabitants. See Court of Justice of the European Union,
‘Annual Report 2020 Judicial Activity’, (2021), https://curia.europa.eu/jcms/jcms/Jo2_7000/en/.
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important implications for our understanding of whether the passiveness of some national judges
threatens the functioning of the EU legal system.

This article proceeds as follows. Section 2 presents previous research regarding the behaviour of
national judges in the preliminary ruling procedure. In section 3, we develop our theoretical frame-
work. Section 4 describes the materials and methods used. Section 5 presents our empirical findings.
We conclude by discussing the implications of our findings with respect to the debate on the role of
courts as active or passive actors in EU legal integration in section 6.

2. Passive national courts in the EU legal system
In light of the uneven acceptance of ECJ doctrines and the variation in referral rates across and
within Member States,15 attempts have been made to theorize why national judges are reluctant
to engage in the preliminary ruling procedure. We identify the following three main theoretical
explanations applied in this debate: the compliance pull explanation, the inter-court competition
thesis and the sustained resistance explanation.

The compliance pull explanation (legal formalism) builds on the assumption that national judges
will make referrals to the ECJ because they have a responsibility to follow the letter of the law
(namely, Article 267 TFEU).16 Claes argues that national judges initially accepted EU law
because they were convinced by the Court’s legal arguments on the validity and supremacy of
EU law over national law.17 Expanding on the compliance pull explanation, Hübner proposes
that resorting to the preliminary ruling procedure in a specific case will depend on whether
judges need help with issues surrounding the validity and/or interpretation of EU legal acts.18 If
judges feel that such help from the ECJ is not needed, for example because they find the interpret-
ation of EU law to be ‘obvious’,19 they will not make a referral.

The second theoretical explanation builds on the logic of Alter’s inter-court competition
thesis, which proposes that judges working in lower instances can become empowered by par-
ticipating in the preliminary ruling procedure by, for instance, being granted the right to exer-
cise judicial review. In contrast, high court judges are generally expected to be less willing to
request preliminary rulings. By withholding references from the ECJ and resolving disputes
themselves, national high court judges do not have to share their decision-making power

15. A. Dyevre and N. Lampach, ‘Subnational Disparities in EU Law Use: Exploring the GEOCOURT Dataset’, 28 Journal
of European Public Policy (2020), p. 615; L. Conant, ‘Europeanization and the Courts: Variable Patterns of Adaptation
among National Judiciaries’, in M. Green Cowles, J. Caporaso and T. Risse (eds.), Transforming Europe:
Europeanization and Domestic Change (Cornell University Press, 2001), p. 97.

16. J.H.H. Weiler, 26 Comparative Political Studies (1994), p. 521; D.C. Hübner, ‘The Decentralized Enforcement of
European Law: National Court Decisions on EU Directives with and without Preliminary Reference Submissions’,
25 Journal of European Public Policy (2018), p. 1817.

17. Claes writes: ‘Could the explanation not simply be that the Court of Justice indeed succeeded in convincing the national
courts that Community lawmust be awarded precedence in order for the Community to have any chance of succeeding in
achieving a common market?’ see M. Claes, The National Courts’ Mandate in the European Constitution (Hart
Publishing, 2006), p. 247.

18. D.C. Hübner, 25 Journal of European Public Policy (2018), p. 1817.
19. Article 267 TFEU states that lower national courts may, and courts of final instance shall, refer questions regarding the

interpretation of EU law to the CJEU. However, courts of final instance are not required to refer a case if the interpret-
ation of EU law is ‘obvious’; see Case C-283/81 Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of Health, EU:
C:1982:335. In contrast, lower national courts are obliged to refer when the validity of EU law is at stake; see Case
C-314/85 Foto-Frost, EU:C:1987:452.
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with the ECJ.20 According to this logic, national high court judges’ motive for not referring
cases is to maintain their power.

Finally, the sustained resistance explanation suggests that national judges refrain from requesting
preliminary rulings out of a desire to defend national policies and slow the pace of EU legal inte-
gration.21 Similarly, Volcansek,22 Carrubba and Murrah23 and Dyevre and Lampach24 argue that
the refusal of national judges to refer cases to the ECJ can be understood in terms of their negative
sentiment towards European integration and their preferences for national law.

While all of these three explanations have merit, they have also been criticized on empirical and
theoretical grounds. For instance, critique of the compliance pull explanation has highlighted that
this explanation cannot explain variations in referral rates or acceptance of ECJ doctrines across
courts from different Member States.25 Similarly, the inter-court competition thesis has been criti-
cized for not being able to account for the steady but uneven rise in referrals from the highest
national courts.26 While some studies have found support for the proposition that judges who are
sceptical of EU law and who do not see themselves as EU law judges are less likely to make a refer-
ral to the ECJ, even in cases when they are obliged to do so,27 the works of Krommendijk,28

Pavone29 and de Werd30 suggest that reasons relating to personal preferences and empowerment
proposed by the sustained resistance explanation and the inter-court competition thesis are more
of an exception rather than a rule. In addition, Leijon31 theorizes that national judges’ referral beha-
viours may instead be the result of an attempt to strike a balance between EU law and Member State
autonomy.

20. K.J. Alter, Establishing the Supremacy of European Law: The Making of an International Rule of Law in Europe;
J. Golub, 19 West European Politics (1996), p. 360; M.A Pollack, ‘The New EU Legal History: What’s New,
What’s Missing’, 28 Amsterdam University International Law Review (2012), p. 1273.

21. J. Golub, 19 West European Politics (1996), p. 360.
22. M.L. Volcansek, Judicial Politics in Europe: An Impact Analysis (Peter Lang Gmbh, Internationaler Verlag Der

Wissenschaften, 1986).
23. C.J. Carrubba and L. Murrah, ‘Legal Integration and Use of the Preliminary Ruling Process in the European Union’, 59

International Organization (2005), p. 399.
24. N. Lampach and A. Dyevre, ‘Choosing for Europe: Judicial Incentives and Legal Integration in the European Union’, 50

European Journal of Law and Economics (2020), p. 65.
25. A.-M. Slaughter, A. Stone Sweet and J.H.H. Weiler, The European Court and National Courts: Doctrine and

Jurisprudence: Legal Change in Its Social Context (Hart Publishing, 1998); K.J. Alter, Establishing the Supremacy
of European Law: The Making of an International Rule of Law in Europe; G. Davies, ‘Activism Relocated. The
Self-Restraint of the European Court of Justice in Its National Context’, 19 Journal of European Public Policy
(2012), p. 76.

26. A. Dyevre, M. Glavina and A. Atanasova, ‘Who Refers Most? Institutional Incentives and Judicial Participation in the
Preliminary Ruling System’, 27 Journal of European Public Policy (2020), p. 912; T. Pavone and R.D. Kelemen, ‘The
Evolving Judicial Politics of European Integration: The European Court of Justice and National Courts Revisited’, 25
European Law Journal (2019), p. 352; J.A. Mayoral and M. Wind, ‘Unleashed Dialogue or Captured by Politics?
The Impact of Judicial Independence on National Higher Courts’ Cooperation with the CJEU’, Journal of European
Public Policy (2021), p. 1.

27. M. Glavina, 16 Croatian Yearbook of European Law and Policy (2020), p. 25.
28. J. Krommendijk, ‘Why Do Lower Courts Refer in the Absence of a Legal Obligation? Irish Eagerness and Dutch

Disinclination’, 26 Maastricht Journal of European and Comparative Law (2019), p. 770.
29. T. Pavone, 6 Journal of Law and Courts (2018), p. 303.
30. M. de Werd, 22 Maastricht Journal of European and Comparative Law (2015), p. 149.
31. K. Leijon, ‘National Courts and Preliminary References: Supporting Legal Integration, Protecting National Autonomy or

Balancing Conflicting Demands?’, 44 West European Politics (2021), p. 516.
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To shed new light on the question of what drives the behaviour of national judges, the next
section combines the literature on EU legal integration with insights from social psychology schol-
arship to develop our expectations for what motivates judges not to refer cases to the ECJ.

3. Theorizing motivations for national judges’ passiveness
in the preliminary ruling procedure
To explore what motivates national judges to be passive in the preliminary ruling procedure, a
useful starting point is the social psychology literature and the distinction between instrumental
motivations, procedural normative motivations and substantive normative motivations.32 These
three different categories enable us to theoretically identify judges’ motives for action that are
neither strictly based on formal EU rules (compliance pull arguments) nor based on self-interested
considerations. In addition, this literature helps identify the instrumental reasons that are unrelated
to the politico-strategic dimension of European integration.

We first turn to instrumental motivations for human actions. Building on the rational and consequen-
tial logic,33 it is assumed that actors guided by instrumental motivations generally strive to avoid pun-
ishment and to evade risks. These punishments and risks may include sanctions from political principals
or personal consequences such as reputation loss and additional workload.34 Apart from suggestions that
judges avoid referring cases because they want to protect national law from EU law intrusions (sustained
resistance explanation) or maintain their authority (inter-court competition thesis), literature on the refer-
ral behaviour of national judges proposes several concrete instrumental motivations. For example, with
regard to reputational considerations, it has been argued that when the ECJ rejects national judges’
request for a preliminary ruling and instead issues a reasoned order,35 this decision may have a ‘chilling
effect’ on judges’ future referral propensity.36 This claim is supported by a study of the Dutch judiciary,
which finds that judges sometimes avoid referring cases out of a fear that the ECJ would dismiss their
questions as irrelevant.37 For sanctions from a political principal, scholars such as Pavone38 and Wind39

find evidence that the aversion of Italian and Danish judges to the preliminary ruling procedure is related
to the direct ‘threat’ of disciplinary sanctions from legislative or state legal services.

Given this fairly broad range of potential instrumental motives, it is not possible to formulate
specific expectations regarding all risks judges may want to avoid. Instead, we adopt an open-ended
approach: if judges decide not to refer cases to the ECJ on instrumental grounds, we expect them to
justify their decision based on their fear of suffering negative consequences40 (such as the risk of

32. N. Dörrenbächer, ‘Europe at the Frontline: Analysing Street-Level Motivations for the Use of European UnionMigration
Law’, 24 Journal of European Public Policy (2017), p. 1328.

33. J.G. March and J.P. Olsen, Rediscovering Institutions: The Organizational Basis of Politics (Free Press, 1989).
34. N. Dörrenbächer, 24 Journal of European Public Policy (2017), p. 1328; S. Winter and P. May ‘Motivation for

Compliance with Environmental Regulations’, 20 Journal of Policy Analysis and Management: The Journal of the
Association for Public Policy Analysis and Management (2001), p. 675.

35. Rules of procedure of the Court of Justice, [2012] OJ L 265, http://data.europa.eu/eli/proc_rules/2012/929/oj, Article 99.
36. M. Bobek, 45 Common Market Law Review (2008), p. 1618.
37. J. Krommendijk, 26 Maastricht Journal of European and Comparative Law (2019), p. 770.
38. T. Pavone, 6 Journal of Law and Courts (2018), p. 323.
39. M. Wind, 48 Journal of Common Market Studies (2010), p. 1039.
40. Theoretically, judges may also be motivated not to refer as a result of expected positive consequences. For instance,

judges may describe how resolving the case without a reference (i.e. interpreting EU law themselves) is intellectually
stimulating.
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reputational loss, deteriorating work conditions or a loss of influence). For example, judges may
decide against a referral because they do not know how to formulate it and because they consider
that requesting a reference would increase their workload and thereby negatively affect their work-
life balance. Moreover, considering the generally unequal division of workload versus resources
across tiers of the judicial hierarchy,41 we expect such motives related to the likely increase in work-
load resulting from requesting a preliminary ruling to be more common among lower court judges
than among judges working on final instance courts.

Human action guided by procedural normative motivations denotes that individuals loyally
follow legal sources that they consider legitimate.42 Loyalty to the law is considered a ‘profes-
sional imperative’.43 According to the literature on European integration and the compliance pull
explanation, this legitimate legal source is EU law. Hübner, for example, stresses that national
judges ‘generally follow the letter of the Treaty when they are deciding which rules they are
asking the ECJ to interpret’.44 Hence, national judges can be expected to decide not to refer
cases to the ECJ with reference to the formal EU rules regulating the preliminary ruling proced-
ure. This proposition requires a closer look at the Treaty Article that regulates the procedure.
According to Article 267(3) TFEU, lower national courts may, and courts of final instance
shall, refer questions regarding the interpretation of EU law to the ECJ. However, following
the ECJ’s case law, there are two exceptions to these rules. First, courts of the final instance
are not required to refer a case if the interpretation of EU law is ‘obvious’ (the CILFIT criteria).45

Second, lower national courts are obliged to refer cases for which the validity of EU law is at
stake.46

Given these assumptions, what are our expectations? If national judges base their deci-
sions on procedural normative motivations, we expect lower court judges to justify their
decision not to request a preliminary ruling from the ECJ based on the fact that a referral
is not required (that is, that they have no obligation to refer) unless the validity of EU law
is at stake. For final instance judges, we expect them to decide not make a referral
because they find the application and interpretation of EU law to be sufficiently clear and
unambiguous.

Finally, substantive normative motivations for human actions include motives that build on
actors’ own conception of justice. These motives are shaped not only by formal rules but also by
empathy and justice.47 In the case of judges, their conceptions of justice are likely to be based

41. Romeu posits that a better workload vs. resource ratio gives higher instances stronger incentive to make referrals to the
ECJ than lower courts. See F.R. Romeu, ‘Law and Politics in the Application of EC Law: Spanish Courts and the ECJ
1986-2000’, 43 Common Market Law Review (2006), p. 395; see also A. Dyevre, M. Glavina and A. Atanasova, 27
Journal of European Public Policy (2020), p. 912.

42. T.R. Tyler, ‘Psychological Perspectives on Legitimacy and Legitimation’, 57 Annual Review Psychology (2006), p. 375.
43. N. Dörrenbächer, 24 Journal of European Public Policy (2017), p. 1332; see also E.Z. Brodkin, ‘Inside the Welfare

Contract: Discretion and Accountability in State Welfare Administration’, 71 Social Service Review (1997), p. 1.
44. D.C. Hübner, 25 Journal of European Public Policy (2018), p. 1818.
45. Courts of final instance are not obliged to refer a case to the ECJ if the ECJ’s ruling would have no bearing on the final

decision of the referring national court; if the ECJ has already ruled on an identical question (acte éclairé); and if the
interpretation of the EU legal provision is so obvious that it leaves no room for reasonable doubt (acte clair). See
Case C-283/81 Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of Health.

46. See Case C-314/85 Foto-Frost.
47. M. Hertogh, ‘Through the Eyes of Bureaucrats: How Front-Line Officials Understand Administrative Justice, in

M. Adler (ed.), Administrative Justice in Context (Hart, 2010), p. 203; T.R. Tyler, 57 Annual Review Psychology
(2006), p. 375.
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on shared beliefs about judicial obligations,48 traditions of professional judicial conduct, and
abstract legal principles such as the principle that judges are supposed to act in a way that is appro-
priate concerning the integrity and independence of the judiciary.49 The role of substantive norma-
tive motivations has been less explored with respect to judicial behaviour in the preliminary ruling
procedure. However, some empirical studies have stressed that national judges sometimes deviate
from formal EU rules because they believe that following these rules would be unreasonable, for
example, when making a referral would lead to high economic costs for the parties to the case.50

Due to the lack of previous research on substantive normative motivations in the literature on the
preliminary ruling procedure, we formulate our expectations regarding the judges’ conceptions of
justice in a more encompassing manner. If national judges base their decision not to refer cases to
the ECJ on substantive normative motivations, we expect them to justify their decisions with ref-
erence to what they consider just and appropriate in a given situation, regardless of what action
the formal EU rules prescribe.

Table 1 summarizes our theoretical expectations and the relationship between the literature on
EU legal integration and social psychology.

4. Materials and methods
To contribute to the scholarly discussion regarding what discourages national judges from referring
cases to the ECJ, this study builds on semi-structured interviews with a total of 55 judges from

Table 1. Theoretical expectations.

Instrumental
motivations

Procedural normative
motivations

Substantive normative
motivations

Expectations
regarding
judges’
motivations

Actors seek to avoid
punishment and risks, such
as loss of influence, a poor
reputation, disciplinary
sanctions or deteriorating
work conditions. They may
also strive to avoid EU legal
intrusions (protect national
law).

Actors follow
legitimate EU legal
sources, i.e. EU law
and the ECJ’s case
law.

Actors follow their own
professional conception
of justice, shaped by
traditions of professional
judicial conduct, legal
principles, and shared
professional beliefs about
judicial obligations.

Theories on EU
legal
integration

Inter-court competition,
Sustained resistance

Compliance pull
explanation (legal
formalism)

N/A

48. J.G. March and J.P. Olsen, Rediscovering Institutions: The Organizational Basis of Politics, p. 24.
49. C.W. Clayton and H. Gillman, Supreme Court Decision-making: New Institutionalist Approaches (University of

Chicago Press, 1999), p. 15.
50. J. Krommendijk, ‘Irish Courts and the Court of Justice of the EU: Explaining the Surprising Move from an Island

Mentality to Enthusiastic Engagement’, 5 European Papers - A Journal on Law and Integration (2020), p. 825;
J. Krommendijk, 26 Maastricht Journal of European and Comparative Law (2019), p. 770.
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Croatia, Slovenia and Sweden carried out in 2017 and 2018.51 In Sweden, a random selection of 10
judges from the final instances and 10 judges from the lower instances were interviewed. Of the total
number of judges contacted (n= 22), two declined to participate due to personal reasons. In Croatia
and Slovenia, the respondents were approached as part of a survey on the application of EU law
among lower court judges. After indicating their willingness to participate in a follow-up interview
(n= 74), 18 judges from Croatia and 13 judges from Slovenia were ultimately interviewed.52 To
allow for comparisons across court levels, a random selection of final instance judges (n= 10) was
later approached, and three Croatian judges and one Slovenian judge agreed to be interviewed.53

During the interviews, judges were asked to describe their experiences with EU law, with a particular
focus on occasions where they considered whether to refer a case to the ECJ and why they decided
against this. To analyse the interview transcripts, thematic content analysis was used.54

Apart from making an empirical contribution, exploring what motivates judges in Croatia,
Slovenia and Sweden to not refer cases to the ECJ sheds light on the views of European judiciaries
that can be described as passive consumers in relation to the EU legal system. Here, ‘passive con-
sumers’ refers to national judiciaries that request relatively few preliminary rulings, a behaviour that
implies that they risk being side-lined when the ECJ and courts in other Member States develop EU
law.55 The courts in these three Member States fit the description of being fairly passive since they
have referred fewer cases to the ECJ than the EU average.56 From 2016 to 2020, Swedish courts
referred on average 3.7 cases per million inhabitants to the ECJ. This figure is substantially
lower than those of referrals made from the courts in the other Nordic Member States, namely,
Denmark (5.7) and Finland (5.5), but also lower than the EU average (8.5). Croatian courts have
referred on average 5.5 cases per million inhabitants to the ECJ, while the corresponding figure
for Slovenia is 7.5. These figures are below the number of referrals made by courts from other
Central and Eastern European (‘CEE’) Member States, such as Bulgaria (15) and Hungary (10.7).

Another advantage of this case selection approach is that the three Member States differ with
regard to their accession dates: Sweden joined the EU in 1995, while Croatia and Slovenia are
younger Member States joining the EU in 2013 and 2004, respectively. Interviewing judges
from these Member States enables us to investigate the proposition made in the literature that
judges in younger Member States refrain from referring cases to the ECJ because they lack knowl-
edge of EU law and have not yet had time to become acquainted with EU legal procedures.57 We
thus expect judges in Slovenia and, in particular, in Croatia to be more likely to refer to their

51. 20 Swedish, 21 Croatian and 14 Slovenian judges.
52. The selection was based on a maximum variation purposive sampling technique.
53. A list of interviewees based on their host courts is available in Table A1 in the Appendix. The participants were promised

anonymity.
54. H.J. Rubin and I.S. Rubin, Qualitative Interviewing: The Art of Hearing Data, (3rd edition, SAGE Publications, 2012).
55. J.E. Rytter and M. Wind, 9 International Journal of Constitutional Law (2011), p. 470.
56. According to official statistics, the average number of referrals for the period between 2016 and 2020 is 8.5 per million

inhabitants. See Court of Justice of the European Union, ‘Annual Report 2020 Judicial Activity’, (2021), https://cur-
ia.europa.eu/jcms/jcms/Jo2_7000/en/, p. 11.

57. This argument is based on the assumption that judges are more likely to refer cases to the ECJ if they perceive that they
have knowledge of EU law and the preliminary ruling procedure. Without sufficient knowledge, judges may fear that
they will make mistakes that can harm their reputation. See J. Coughlan, ‘Judicial Training in the EU: A Study for
the European Parliament’, 13 ERA Forum (2012), p. 1; M. Bobek, 45 Common Market Law Review (2008), p. 1611;
M. Bobek, 21 Maastricht Journal of European and Comparative Law (2014), p. 782; J.A. Mayoral, U. Jaremba and
T. Nowak, ‘Creating EU Law Judges, the Role of Generational Differences, Legal Education and Career Paths in
National Judges’ 21 Journal of European Public Policy (2014), p. 1120.
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insufficient knowledge58 of the procedure as a reason for not sending legal questions to the ECJ than
their Swedish counterparts.

There are certain limitations to the design of this study. First, while interviews are considered an
appropriate method to gain an understanding of how actors perceive their world and make deci-
sions,59 we cannot know whether the respondents reveal their true motivations for action. Due to
social desirability bias, respondents may be prone to portray themselves in a more favourable
light by, for example, overemphasizing their experience with EU law. Second, the selection of
respondents relies partly on self-selection, which might lead to a bias where judges with certain
characteristics, such as substantial knowledge of EU law or positive sentiment towards the EU,
are more likely to participate in an interview.60 While it is not possible to fully resolve these
issues, it is important to keep them in mind when interpreting the results.

5. Results
This result section consists of two parts. The first part presents the results on reasons for not refer-
ring cases to the ECJ shared among Croatian, Slovenian and Swedish judges. In the second part, we
turn to the motives that are common to respondents from only one or two of the studied countries,
and we propose potential explanations for such divergence. When relying on direct quotes, each
respondent is assigned a country abbreviation (e.g. CRO for Croatia, SI for Slovenia and SE for
Sweden), a number, and the level of the court the judge sits on (first, second or third instance).

A. Passive for the same reasons
Croatian, Slovenian and Swedish judges share three main reasons for being passive in the prelim-
inary ruling procedure: a referral is not required by the formal rules, a wish to protect the parties to
the case, and a wish to protect one’s reputation. In addition, a few respondents from each Member
State also articulate that their unwillingness to refer stems from their own negative views of EU law
and the ECJ.

1. Referral not required by the formal rules: A procedural normative motivation. Almost all respondents
mention the formal rules prescribed by Article 267(3) TFEU or the CILFIT criteria when describing
their decision not to refer EU law cases to the ECJ. For instance, lower court judges argue that ‘the
first instance does not have to [make a referral]’ (CRO 4, first instance), as they are ‘not obliged’ to
request preliminary rulings (SI 2, first instance) and ‘can interpret [EU law] by themselves’ (SI 9,
second instance).

58. However, previous research also suggests that judges who are very well trained in EU law (i.e. former ECJ judges
working in national courts of final instance) are less likely to refer cases since they believe that they possess the necessary
expertise to resolve EU law cases and thus need no guidance from the ECJ. See J. Krommendijk, 5 European Papers - A
Journal on Law and Integration (2020), p. 836; E. Fahey, ‘EU Law and Ireland: On the Measurement of Legal
Evolutions through Judicial Activity’, SSRN working paper (2013), http://dx.doi.org/10.2139/ssrn.2232226, p. 9.

59. V. Lowndes, D. Marsh and G. Stoker, Theory and Methods in Political Science (Macmillan International Higher
Education, 2017).

60. O.C. Robinson, ‘Sampling in Interview-Based Qualitative Research: A Theoretical and Practical Guide’, 11 Qualitative
Research in Psychology (2014), p. 35.
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The respondents from high courts also frequently evoke the CILFIT criteria as a reason for not
turning to the ECJ with a preliminary question. As a Swedish high court judge states, ‘It is always a
question of assessing whether there is a need to get an answer from the ECJ; one can often on very
good grounds claim that “this question is not unclear; we do not need to ask”’ (SE 14, third
instance). Although the CILFIT criteria formally apply only with respect to the highest national
courts, our results show that lower court judges, contrary to our expectations, also make use of
the acte claire doctrine.61 A Slovenian judge states that ‘if the interpretation is clear enough I inter-
pret the matter in light of EU law’ (SI 12, second instance). Furthermore, the fairly small number of
preliminary questions submitted by the lower courts in Slovenia can, according to one judge, be
justified by the fact that if ‘the court is confronted with some sort of divergence [between
Slovenian and EU law], the court interprets it in a way that is consistent with EU law’ (SI 9,
second instance). Similar to Dutch and Irish lower court judges, these judges are also ‘well
aware of their discretion to refer’.62

These quotes serve as clear examples of procedural normative motivations corresponding to the
expectations of the compliance pull explanation, which assumes that judges are professionally
bound to follow legal rules. In the EU legal system, national judges may refrain from sending ques-
tions regarding the interpretation of EU law to the ECJ under certain conditions. It is, therefore, not
surprising to find that respondents justify their decision not to request preliminary rulings with ref-
erence to these conditions in Article 267(3) TFEU or the CILFIT criteria. However, as we show in
the next sections, legal rules are not the only factor preventing judges from making referrals and, for
many judges, they may not even constitute the main factor at play.

2. Protect the parties from negative consequences: A substantive normative motivation. Several respon-
dents from all three Member States (13 from Croatia, 5 from Slovenia and 5 from Sweden) from
both lower and higher courts emphasized the well-being of the parties to the case as a reason for
not requesting preliminary rulings. In particular, and in contrast to previous research,63 it is the
delay of the legal process that judges find to be the main problem facing the parties and the
reason why cases are not referred to the Luxembourg Court. Sending a preliminary question
‘means a delay in the procedure, and no one would want that. It would not be well accepted.
This is probably why posing a preliminary question is not attractive’ (SI 10, second instance)
and ‘you have to think about the costs and what it would mean for the parties if we would put
the case on hold for two to three years’ (SE 5, second instance). Notably, these respondents all
refer to situations in which the parties to the case had not raised the need to request a preliminary
ruling.64 Formally, national courts do not have to consider the wishes of the parties when making
this decision.65 However, a Croatian judge went as far as to say that if the parties do not want a
preliminary ruling, then the court will not consider requesting one. S/he argues that the referring

61. See also A. Arnull, ‘The Use and Abuse of Article 177 EEC’, 52 The Modern Law Review (1989), p. 622.
62. J. Krommendijk, 26 Maastricht Journal of European and Comparative Law (2019), p. 774.
63. Krommendijk reports that Irish and Dutch judges rarely mention the delay as a reason not to refer. Ibid., p. 781.
64. No systematic data exist for Croatia, Slovenia or Sweden regarding the extent to which it is the parties to the case that ask

the national court to request a preliminary ruling. However, a Dutch study shows that two thirds of the references were
not initiated by any of the parties to the case. See J. Hoevenaars and J. Krommendijk, ‘Black Box in Luxembourg: The
Bewildering Experience of National Court Judges and Lawyers in the Context of the Preliminary Ruling Procedure’, 46
European Law Review (2021), p. 61.

65. Recommendations to national courts and tribunals in relation to the initiation of preliminary ruling proceedings, [2019]
OJ C 380, p.3, para. 3.
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case ‘should be on the party’s initiative… We cannot do anything without the positions of the
parties’ (CRO 8, first instance).

The respondents’ concern for the parties’ situation is considered a substantive normative motiv-
ation, which relates to the principle that ‘justice delayed is justice denied’. The time it takes to
resolve a legal dispute is crucial for whether citizens consider the justice system to be fair.66

Waiting almost two years for an issue to be resolved by the ECJ is likely to contribute to a
person’s dissatisfaction with the effectiveness of the legal system. However, for some respondents,
it is also connected to instrumental motivations and a wish to avoid criticism. A Supreme Court
judge in Croatia, for example, mentions the unpleasant public criticism s/he faced when the
court decided to make a referral: ‘There were some public attacks on the Supreme Court because
now we again prolonged the proceedings by asking the preliminary question’ (CRO 19, third
instance).

These findings, although in contrast to results reported by Krommendijk, are in line with the pro-
positions put forth by de Werd, who argues that ‘[c]onsidering the average time of 16 months taken
by the Court to answer a reference, this is a missed opportunity in terms of the efficiency and effect-
iveness of both the procedures at the Court and at home’.67 In a similar vein, Tridimas found that
because British judges attribute particular importance to judicial efficiency, their referral behaviour
is driven by an ‘if in doubt, decide yourself’ presumption.68

3. Protect one’s reputation: An instrumental motivation. Respondents from each of the three Member
States commonly mention that fear of damaging their reputation had made them less inclined to
refer cases to the ECJ (eight from Croatia, six from Slovenia, and four from Sweden). These
judges, working both at lower and higher courts, elaborate on the risks associated with referring
the ‘wrong’ cases to the ECJ. As one Slovenian judge noted, ‘nobody wants to make a fool out
of himself with a wrong or simply poorly posed preliminary question’ (SI 10, second instance).

The interviewees are also concerned about receiving a reasoned order, instead of a preliminary
ruling, from the Court. An order suggests that the referral could have been avoided if the national
judge had spent more time drafting the question or had checked the ECJ’s case law. A Swedish
judge notes that it is ‘a great horror…if the answer you receive is a reasoned order because it
means that “you could have read about it in this and this judgment”’ (SE 9, second instance).
A Slovenian judge similarly states the following:

This is one of the fears. If I asked the preliminary question and the Court says, ‘C’mon, you don’t have a
clue’, I would feel embarrassed. Or, maybe this question has already been asked, and I did not know
that… It is a serious embarrassment if you ask a preliminary question to which the answer has
already been given (SI 12, second instance).

When a question is addressed by a reasoned order, this is likely to be known to fellow
judges, since this information is included in the final ruling and available on the ECJ’s

66. T. Sourdin and N. Burstyner, ‘Justice Delayed is Justice Denied’, 4 Victoria University Law and Justice Journal (2014),
p. 46.

67. M. de Werd, 22 Maastricht Journal of European and Comparative Law (2015), p. 153. For similar results on British
judges, see T. Tridimas, ‘Knocking on Heaven’s Door: Fragmentation, Efficiency and Defiance in the Preliminary
Reference Procedure’, 40 Common Market Law Review (2003), p. 38.

68. T. Tridimas, 40 Common Market Law Review (2003), p. 38.
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database for everyone to read. A Croatian judge responsible for organizing workshops on EU
law says ‘Our first preliminary questions were [immature as] “kittens”. We even gave them
negative examples at the workshops’ (CRO 10, second instance). This desire to protect
one’s reputation has been found at both lower instances and at the highest courts. For
example, a Supreme Court judge from Croatia says ‘It is not pleasant if the EU court tells
you: “Oh, c’mon, we have already answered this 10 times. What do you want now?” This
might indicate that you have not studied the Court’s practice well enough’ (CRO 19, third
instance).

Criticism from high courts may undermine the status of judges, hurt their reputation in the
legal community and jeopardize their future careers.69 Our findings show that judges from
Croatia, Slovenia and Sweden think about how referring the ‘wrong’ type of case might
reflect badly on them. Judges, therefore, appear to have a reputation-driven incentive to
avoid receiving a negative response from the ECJ, serving as a clear example of instrumental
motivation.

4. Negative sentiment towards European integration, EU law or the ECJ: An instrumental motivation. A
less common motive for not referring cases to the ECJ, which only a few respondents express (four
from Croatia, three from Slovenia and one from Sweden), concerns negative sentiment towards the
process of EU legal integration or the ECJ. According to a Swedish high court judge, requesting a
preliminary ruling from the ECJ may threaten the constitutional division of power between the
Member State and the EU (SE 16, third instance). The Croatian and Slovenian judges go further
by arguing that EU law ‘is like a foreign body. [Judges] do not want to turn [to the ECJ]’ (CRO
6, first instance) and that there is ‘a nationalistic response to all of these quasi-European tendencies
in our country’ (CRO 16, first instance). When asked about their role as EU law judges, a Slovenian
judge elaborates:

I do not know whether all of us are EU law judges or whether this is much accepted from the inside. I
think that most judges, if you ask them ‘Who are you?’, they will say…‘a Slovenian judge’. This law…
applies in Slovenia and everything, but it is not internally ours yet (SI 1, first instance).

Furthermore, in explaining the low number of preliminary questions from Slovenia, this judge
compares Slovenian judges’ attitudes to those of British judges. S/he says, ‘As English judges
said, “[EU law] is of no interest for us. We do not do EU law”’ (SI 1, first instance).

These types of motives are instrumental in nature and correspond to the expectations of the sus-
tained resistance explanation, namely, that national judges are reluctant to refer cases to the ECJ
because they want to defend national sovereignty against creeping integration.70

69. M. Heumann, Plea Bargaining: The Experience of Prosecutors, Judges, and Defense Attorneys (University of Chicago
Press, 1978), p. 144; L. Baum, Judges and Their Audiences (Princeton University Press, 2009); L. Epstein, W.M. Landes
and R.A. Posner. The Behavior of Federal Judges: A Theoretical and Empirical Study of Rational Choice (Harvard
University Press, 2013); M.R. Schneider, ‘Judicial Career Incentives and Court Performance: An Empirical Study of
the German Labour Courts of Appeal’, 20 European Journal of Law and Economics (2005), p. 127.

70. J. Golub, 19West European Politics (1996), p. 360; M. Wind, D.S. Martinsen and G. Pons Rotger, 10 European Union
Politics (2009), p. 63; R. Dehousse, The European Court of Justice: The Politics of Judicial Integration (MacMillan,
1998); K.J. Alter, Establishing the Supremacy of European Law: The Making of an International Rule of Law in
Europe; C. Carrubba and L. Murrah, 59 International Organization (2005), p. 399.

Leijon and Glavina 275



B. Passive for different reasons
Although the respondents express quite similar views on the preliminary ruling procedure, a few
important differences remain between, on the one hand, judges from Sweden and judges from
Croatia and Slovenia on the other.

1. Swedish judges and upholding the capacity of the preliminary ruling procedure: A substantive normative
motivation. The interviews with Swedish judges reveal a motive that has thus far not received atten-
tion in the literature, namely, that judges avoid requesting preliminary rulings because they believe
that this approach might overwhelm the capacity of the preliminary ruling procedure. Five of the
Swedish respondents from both lower and higher courts state that they do not refer cases out of
concern for the ECJ’s limited capacity to deliver rulings. Their reasoning is illustrated by the fol-
lowing quote:

It has often happened that we have interpreted EU law in different ways, and obviously, on many of
those occasions, we did not think that [EU law] was all that clear. However, if we had sent all those
cases to the ECJ, [the Court] would have been overwhelmed by requests for preliminary rulings (SE
6, second instance).

Notably, some of the respondents who share this view are high court judges who reveal that they
do not always request rulings, even when the interpretation of EU law is unclear: ‘Indeed, the
resources of the ECJ are very limited and I think one should think twice before using this oppor-
tunity to ask questions’ (SE 19, third instance). This problem of overwhelming the Court with pre-
liminary questions has been addressed in the literature. Dyevre et al., for example, found that the
Court’s increasing practice of using reasoned orders is a strategic way of controlling its docket.71

Similar views have been expressed by Advocate General Bobek, who questioned the need of
having all preliminary questions referred to the ECJ over worries how the Court’s workload may
affect the quality and efficiency of justice.72

These interviewees are well aware of the formal rules whereby courts of final instance are
obliged to refer questions regarding the interpretation of EU law while lower courts may do so if
they want to. However, they believe that if they strictly adhered to the wording of Article 267
and the CILFIT criteria, the ECJ would be overburdened with insignificant cases. Instead, the
respondents argue that national judges should think carefully about which types of cases to refer
to avoid hampering the ECJ’s capacity to answer the most relevant EU law questions. This line
of reasoning corresponds to reasoning based on substantive normative considerations, since the
judges reflect on what the appropriate action is regardless of the formal rules.

2. Croatian and Slovenian judges’ fear of sanctions and lack of knowledge and resources: instrumental
motivations. Interviewees from predominantly lower courts in Croatia and Slovenia articulate
three common motives for not referring cases to the ECJ: a fear of sanctions from their employers
and a lack of knowledge and resources.

71. A. Dyevre, M. Glavina and M. Ovádek, ‘Raising the Bar: The Development of Docket Control on the Court of Justice’,
76 Zeitschrift Für Öffentliches Recht (2021), p. 523.

72. See, e.g. Opinion of Advocate General Michal Bobek in Case C-561/19 Consorzio Italian Management, Catania
Multiservizi SpA v. Rete Ferroviaria Italiana SpA, EU:C:2021:291, para. 32.
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3. Fear of sanctions. Several lower court Croatian (n= 7) and Slovenian (n= 9) judges point out that
domestic case targets make them less likely to refer cases to the ECJ. Although this motive has not
been commonly invoked in previous research, Pavone notes an incentive to manage one’s workload
as one of three main reasons that inhibit Italian lower courts’ collaboration with the ECJ.73

Numerical production targets are in force in Croatia and differ according to the type and level of
the court. These targets prescribe the number of cases that each judge should solve in a calendar
year.74 Failing to fulfil the numerical target can result in a lower grade and lead to sanctions
such as salary reductions and even dismissal.75 Such a disincentive to refer is absent at the
highest courts as the production targets do not apply at the level of supreme or constitutional
courts. Making a referral to the ECJ is, according to the interviewed lower court judges, not attract-
ive, because:

It does not even count [in your production targets]. And, it may happen to you that, after you ask
the question and the Court makes a ruling on the preliminary question, your party withdraws the
lawsuit. And, then,…it looks as if you almost did not work on that case at all (CRO 5, second
instance).

In Slovenia, the numerical production target has been replaced with time targets, which prescribe
the time period in which a judgment should be delivered.76 The existence of such time targets con-
strains judicial participation in the preliminary ruling procedure since the procedure before the ECJ
can take more than one year. A Slovenian judge explains as follows:

Time targets determine…how much time you have to write your decision. Otherwise, the case is
marked as a judicial backlog. Therefore, time targets have a major impact on [the submission of a
preliminary question] because you are under pressure to work faster. Even faster (SI 7, first instance).

These quotes from the Croatian and Slovenian judges illustrate typical instrumental motivations.
The judges find that referring cases to the ECJ results in resolving fewer cases per year, which is
likely to have negative consequences for them. To avoid facing sanctions such as wage cuts,
judges handle EU law cases without a reference. These sanctions are different from those found by
Wind,77 Wind et al.78 and Pavone,79 where pressures or threats of disciplinary sanctions had come
from the government as a direct response to making a referral. In Croatia and Slovenia, by contrast,

73. T. Pavone, 6 Journal of Law and Courts (2018), p. 303, 317.
74. Ministry of Justice of the Republic of Croatia, ‘Okvirna Mjerila Za Rad Sudaca’ [Framework Criteria for Judicial Work],

(2013), https://pravosudje.gov.hr. A Croatian judge explains that ‘[A judge has been sanctioned] for disorderly perform-
ing his judicial duties… His wages for the next three months were reduced by one third. And there could have been a
dismissal’ (CRO 8, first instance).

75. See, e.g. M. Sesar and K. Šustić, ‘Ocjenjivanje Rada Sudaca u Hrvatskoj, Sloveniji, Austriji, SR Njemačkoj i Švicarskoj
s Posebnim Osvrtom Na Okvirna Mjerila Za Rad Sudaca i Metodologiju Izrade Ocjene Sudaca’ [Evaluation of Judges’
Activity in Croatia, Slovenia, Austria, Germany and Switzerland with Accent on General Standards of Judges Activities
and Methodology in Construction of Judge’s Evaluation], 45 Zbornik Radova Pravnog Fakulteta u Splitu (2008), p. 525.

76. Ministry of Justice of the Republic of Slovenia, ‘Časovni Standardi: Pričakovani Časi Opravljanja Tipičnih Procesnih
Dejanj in Reševanja Zadev Na Sodiščih’ [Time Standards: Expected Times for Performing Typical Process Actions
and Court Cases], (2018), http://www.sodisce.si/sodna_uprava/casovni_standardi/.

77. M. Wind, 48 Journal of Common Market Studies (2010), p. 1039.
78. M. Wind, D.S. Martinsen and G. Pons Rotger, 10 European Union Politics (2009), p. 63.
79. T. Pavone, 6 Journal of Law and Courts (2018), p. 323.
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sanctions are a consequence of unfulfilled production targets. Pressures on judges to meet production
norms have also been identified in the Netherlands,80 albeit not in relation to referrals to the ECJ.

Swedish judges do not refer to production targets as reasons not to request preliminary rulings.
There are two possible explanations for this finding. First, the number of incoming court cases in
Croatia and Slovenia, particularly at lower instances, is much higher than in Sweden (see

Figure 1. Judicial workload in EU member states. Note: Figure 1 illustrates judicial workload across (1) first
instance courts, (2) second instance courts and (3) supreme courts. The workload was calculated as a fraction
between the total number of incoming cases and the number of judges for the period between 2010 and
2014. Data were missing for some member states. The data come from European Commission of Efficiency
of Justice (CEPEJ), ‘Dynamic database of European judicial systems - Efficiency and Quality of Justice’, https://
www.coe.int/en/web/cepej/cepej-stat.
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Figure 1). Second, although productivity targets exist in the Swedish court system, such targets are
evaluated at the level of the court rather than at the level of an individual judge.81 Thus, and in con-
trast to Croatian and Slovenian judges, Swedish judges have fewer cases to deal with, and if they
refer cases to the ECJ, they do not run the risk of facing sanctions.

4. Lack of knowledge and resources. Based on previous research, judges in younger Member States,
such as Croatia and Slovenia, are expected to be more likely than their counterparts in older
Member States, such as Sweden, to refer to their less extensive experience and knowledge of EU
law when justifying their decision not to request preliminary rulings. The results from the interviews
are in line with this expectation since only respondents from Croatia (10) and Slovenia (4) attribute
their decision not to request preliminary rulings to a lack of experience and knowledge of EU law.
These lower court judges mention that their knowledge of EU law is simply too inadequate for them
to engage with such a complex task as formulating a request for a preliminary ruling. The judges
admit that ‘one big obstacle [to the functioning of the preliminary ruling procedure] is limited
knowledge of EU law’ (SI 12, second instance) and that only ‘10% of judges in the entire
system know…how this procedure works’ (CRO 17, first instance).

However, contrary to the assumption that judges in younger Member States learn over time,82

the findings suggest that it is less likely that experience and knowledge will increase over the
years since the respondents claim to have very limited access to education on EU law and
Article 267 TFEU. A judge describes this trend as ‘the problem of ignorance and of how to formu-
late the preliminary question in the first place. This is something for which we should undergo spe-
cific training’ (CRO 3, first instance). However, another judge notes that ‘to this day, I do not recall
receiving education on how to ask a preliminary question before the European Court’ (SI 5, second
instance). Even when education on the preliminary ruling procedure is offered, opportunities for
training are usually limited. A president of a court in Croatia recalls that:

They gave an introduction to the law of the European Union and for [our region], they organise one
workshop per year. Our court at that time…had 11 judges, and we have a right to send one participant.
It will take 10 years for all of us to have a turn to participate in the seminar on the introduction to the law
of the European Union or on the preliminary question. Well, that just does not make sense (CRO 11,
second instance).

Moreover, non-engagement in the preliminary ruling procedure is also connected to a lack of
resources, especially among lower court judges. Eleven respondents from Croatia and nine from
Slovenia state that they have very limited resources to devote to each case and limited access to
the literature and databases on EU law: ‘For a complex area of law like European law, you need
literature. The problem is that there is often not enough literature. Or [the literature] is written in
languages that most [people] at the court do not understand’ (SI 10, second instance) and ‘publications
for certain areas of law with clear instructions…are still missing’ (CRO 5, second instance). Other
resources that are lacking include help from other court personnel: ‘If you have a law clerk who
could prepare things for you, this would be crucial’ (SI 3). However, a judge notes that ‘judges in

80. E. Mak, ‘Judicial Self Government in the Netherlands: Demarcating Autonomy’, 19 German Law Journal (2018), p. 1817.
81. The Swedish National Courts Administration, ‘Årsredovisning 2019’[Annual Report 2019] (2020), p. 13.
82. J.A. Mayoral, U. Jaremba and T. Nowak, 21 Journal of European Public Policy (2014), p. 1120; J. Coughlan, 13 ERA

Forum (2012), p. 1.
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Croatia are left on their own. You do not even know who to contact if a problem emerges’ (CRO 2),
which stands in contrast to the higher court judges, who receive help from law clerks and specialized
EU law departments83 and can often rely on their connections at one of the law faculties.84

To be sure, the above reasons for not referring cases to the ECJ articulated by the Croatian and
Slovenia respondents may be described as personal factors.85 However, we argue that in this
context, a lack of knowledge and resources may also be considered to be connected to instrumental
motives. The reason for this is that in this situation a lack of knowledge and resources is intimately
associated with being unable to perform a part of one’s job. The interviewed judges describe how
they refrain from requesting preliminary rulings due to doubts of being able to perform this work task.
In other words, these judges think that they will fail if they try to refer a case to the ECJ because they
lack EU law training and material resources. To avoid failing, a negative outcome in itself,86 these
judges chose not to refer cases to the ECJ. Furthermore, these findings illustrate that workloads
and resources are usually unevenly divided across the judicial hierarchy. As a result, lower courts
face more workload pressure and have fewer resources than higher courts, leaving low court
judges less equipped to refer legal questions to the ECJ. The finding that scarce resources constrain
judges is in line with the team model of adjudication and the work of Romeu,87 who argued that if
judges at the first instance encounter an EU law issue during their fact-finding task, they normally
resort to the use of the EU law precedent on the issue instead of making a referral to the ECJ.

6. Concluding discussion
This article has provided an in-depth analysis of why judges from Croatia, Slovenia and Sweden
decide not to refer cases to the ECJ and how their reasons for not engaging in the preliminary
ruling procedure are to be theoretically understood. The empirical analysis shows that the respon-
dents share three specific motives for being passive in the preliminary ruling procedure: referrals are
not required by the formal rules (procedural normative motivation), referrals are not made to protect
the parties to the case (substantive normative motivation), and referrals are not made to protect
judges’ reputation (instrumental motivation). In addition, a few respondents from each Member
State expressed that their negative views on EU legal integration had made them reluctant to
refer cases (instrumental motivation). Apart from finding that the risks of negative reputational
repercussions are a salient motive, these results mostly correspond to expectations described in
the literature.88 With regard to the literature on the role of national courts and judges in EU legal

83. ‘Not only do the [judges of the Supreme Court] have more time, but they also have something else, and these are law
clerks… These are people who can be sent to investigate the legal situation, how to ask the preliminary questions, and
who can also perform the administrative office tasks that need to be done… The Supreme Court has the best opportunity
to ask preliminary questions [as] it is the least burdened, and it receives the most help’ (SI 6, third instance).

84. ‘For us, it is not a problem to call people at the Law faculty who are dealing with it. They will always help us and advise
us’ (CRO JUDGE 5, second instance).

85. J. Krommendijk, 26 Maastricht Journal of European and Comparative Law (2019), p. 781.
86. Apart from failing, other negative consequences, i.e. increasing workload, may also occur.
87. F. Ramos, ‘Judicial Cooperation in the European Courts: Testing Three Models of Judicial Behavior’, 2 Global Jurist

Frontiers (2002), p. 12.
88. J. Krommendijk, 26Maastricht Journal of European and Comparative Law (2019), p. 770; M. de Werd, 22Maastricht

Journal of European and Comparative Law (2015), p. 149; M.A. Dauses, ‘Practical Considerations Regarding the
Preliminary Ruling Procedure under Article 177 of the EEC Treaty’, 10 Fordham International Law Journal (1986),
p. 538; J. Golub, 19 West European Politics (1996), p. 360; M.A. Volcansek, Judicial Politics in Europe: An Impact
Analysis; C. Carrubba and L. Murrah, 59 International Organization (2005), p. 399; N. Lampach and A. Dyevre, 50
European Journal of Law and Economics (2020), p. 65.
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integration, this study finds partial support for expectations of the compliance pull explanation and
the sustained resistance view.

This article also reveals cross-national differences in motives between respondents from Croatia
and Slovenia on the one hand and respondents from Sweden on the other. Starting with Sweden, we
find a previously untheorized motive whereby several judges (including final instance judges) avoid
making referrals to protect the functioning of the EU legal system. We argue that the behaviour of
these Swedish respondents is an attempt to abide by one of the most important professional respon-
sibilities of a judge to safeguard the proper functioning of the legal system. This motive should be
understood as a substantive normative motivation, since the judges justify their decision not to refer
with reference to what they consider appropriate for the entire legal system, regardless of what
action the formal EU rules on the preliminary ruling procedure prescribe. However, when
relying on interview data, one should keep in mind that respondents’ statements may be pretexts
rather than their true motives for not referring a case. While this possibility may be the case
here, there is provisional support for the interpretation that the judges’ statements reflect their
actual motives for action, namely, that the judges actually name many different reasons for their
passiveness that are not supported by the formal EU rules. In other words, respondents who
prefer not to disclose their real motivations for avoiding the preliminary ruling procedure can
simply refer to Article 267 TFEU or to the CILFIT criteria, rather than, as the findings of this
study show, referring to several other types of instrumental and normative considerations. Future
studies should investigate the views of other stakeholders in the preliminary ruling procedure,
such as lawyers and parties to the cases. By triangulating different actors’ views of the procedure,
we can gain a better understanding of judges’ reasons for remaining passive in the preliminary
ruling procedure.

Next, our results show that a lack of knowledge of EU law as a disincentive to make refer-
rals to the ECJ appears only for respondents from Croatia and Slovenia. These judges attri-
bute their insufficient knowledge to limited access to training in EU law and limited material
resources. This finding supports the proposition of previous research that judges in younger
Member States are more likely than judges in older Member States to experience difficulties
with the application of EU law because they have not yet had time to become fully
acquainted with the Union’s acquis. However, while knowledge of EU law may increase
over time, as suggested in the literature,89 a lack of resources and EU law training may
impede the processes of learning and Croatian and Slovenian judges’ socialization into the
EU legal system.

Finally, what emerges as the most important difference between the studied countries lies in the
Croatian and Slovenian respondents’ fear of sanctions from their employers for failing to fulfil
domestic production targets. Our results identify this fear as one of the most common motives
for not referring preliminary questions to the ECJ among lower court respondents from Croatia
and Slovenia. These sanctions are not part of legislative pressures to dissuade judges from using
the preliminary ruling procedure as reported by previous research90 but are rather connected to
the efficiency of the judicial system.

89. J.A. Mayoral, U. Jaremba and T. Nowak, 21 Journal of European Public Policy (2014), p. 1120; J. Coughlan, 13 ERA
Forum (2012), p. 1.

90. M. Wind, D.S. Martinsen and G. Pons Rotger, 10 European Union Politics (2009), p. 63; M. Wind, 48 Journal of
Common Market Studies (2010), p. 1039; T. Pavone, 6 Journal of Law and Courts (2018), p. 323.
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Although the design of the present study does not allow for generalizations of the results to all
judges in Croatia, Slovenia and Sweden, it is important to consider the implications of the iden-
tified motives. Rytter and Wind warned that when national judges choose not to take part in the pre-
liminary ruling procedure, they deny themselves the chance to influence EU legal development.91 By
not referring cases, these judges leave it for the ECJ to shape EU law and for other Member States’
courts to impose their legal traditions before the Luxembourg Court. The question concerns under
what circumstances the passiveness of national judges can be considered a problem.

In light of the intentions behind the preliminary ruling procedure, it would be unproblematic
if judges decided not to refer a case to the ECJ because they considered the interpretation of EU
law to be clear (CILFIT criteria). What is, however, problematic for the functioning of the pre-
liminary ruling procedure is when judges decide against requesting a preliminary ruling or do not
even consider the possibility because they lack the necessary knowledge and resources or are
likely to face sanctions as an indirect result of referring a case to the ECJ. These motives are par-
ticularly concerning if they are more likely to be an issue for judges in younger EU Member
States, who had less time to ‘absorb’ the entire acquis communitaire, as well as judges
working on lower instances, as they are the ones most often facing a disadvantageous workload
versus resources ratio and production targets. Requesting preliminary rulings is a means for
national judges to inform the ECJ of the characteristics of the national legal system and of the
consequences EU rules might have for the national legal order. Ideally, dialogue between the
ECJ and national courts in the preliminary ruling procedure ensures a balance between national
legal traditions and EU law.92 If no dialogue exists between (some) national courts and the ECJ,
the integration process may run into conflicts and misunderstandings.93 To be sure, our data
show that it is mainly lower court judges that decide against a referral with reference to a lack
of resources or a fear of sanctions. However, while it is true that these cases may be subject
to an appeal and eventually referred to the ECJ by a higher court, lower courts’ references are
not in themselves irrelevant. As Pavone and Kelemen argue, ‘lower court references continue
to be an essential conduit between local actors in civil society and the European Court, and
the implicit threat that they may rebel against the decisions of their superiors is an essential
driver of domestic compliance with EU law’.94 Hence, instrumental motives such as a fear of
sanctions or a lack of resources can be considered problematic for both higher and lower
court judges.95

91. J.E. Rytter and M. Wind, 9 International Journal of Constitutional Law (2011), p. 470.
92. Although the dialogue metaphor has been strongly endorsed by the literature, scholars have criticised the ECJ for lack of

responsiveness and for not sharing powers and responsibilities with national courts. See R. van Gestel and J. de Poorter,
In the Court We Trust: Cooperation, Coordination and Collaboration Between the ECJ and Supreme Administrative
Courts (Cambridge University Press, 2019), p. 59; A.W. Ghavanini, ‘Power Talk: Effects of Inter-Court
Disagreement on Legal Reasoning in the Preliminary Reference Procedure’, 5 European Papers – A Journal on Law
and Integration, (2020), p. 909.

93. On the failed dialogue, see Claes and de Visser, who emphasise that the preliminary ruling procedure is no real dialogue
but rather a ‘series of monologues’, M. Claes and M. de Visser, ‘Are You Networked Yet: On Dialogues in European
Judicial Networks’, 8 Utrecht Law Review (2012), p. 100. See also G. Butler and U. Šadl, ‘The Preliminaries of a
Reference’, 1 European Law Review (2018), p. 120.

94. T. Pavone and R.D. Kelemen, 25 European Law Journal (2019), p. 372.
95. There has been no referral from Croatian third instance courts at the time this research was conducted, and in the case of

Sweden, the Commission issued a reasoned opinion questioning the lack of preliminary rulings from the Swedish
Supreme Court, see M. Wind, 48 Journal of Common Market Studies (2010), p. 1040.
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How, then, can national judges evolve from passive bystanders to active co-producers of EU
law? While it may be difficult to encourage judges to worry less about making mistakes,
changes to the existing institutional structure, such as the removal of strict production targets for
EU law cases or providing more resources to courts that process EU law cases, may increase
judges’ willingness and abilities to participate in the preliminary ruling procedure. However,
such reforms require not only economic resources but also political action that may be difficult
to achieve.

While this article has shed light on the views of Croatian, Slovenian and Swedish judges, it also
raises new questions regarding the passiveness of national judges in the preliminary ruling proced-
ure. For instance, this study shows that the variations in motives expressed between court levels are
fairly limited. However, due to the relatively small number of respondents from each court level,
this finding should not be interpreted as a strong support for the claim that important differences
between court levels do not exist. Future research should aim to explore whether there are system-
atic differences between the motives of lower court judges and higher court judges and how these
motives shape the judges’ referral behaviours.

Acknowledgements

The authors are grateful to Andreas Hofmann and the participants at the Law and Court section, ECPR General
Conference Virtual Event 2020, for their constructive feedback on earlier drafts of this article. The authors
would also like to thank the two anonymous reviewers for their helpful comments and suggestions.

Declaration of Conflicting Interests

The author(s) declared no potential conflicts of interest with respect to the research, authorship, and/or publi-
cation of this article.

Funding

The author disclosed receipt of the following financial support for the research, authorship, and/or publication
of this article: The author Monika Glavina acknowledges financial support from ERC Starting Grant 638154
(EUTHORITY).

ORCID iDs

Karin Leijon https://orcid.org/0000-0002-3903-1344
Monika Glavina https://orcid.org/0000-0001-9772-0335

Leijon and Glavina 283

https://orcid.org/0000-0002-3903-1344
https://orcid.org/0000-0002-3903-1344
https://orcid.org/0000-0001-9772-0335
https://orcid.org/0000-0001-9772-0335


Appendix

Table A1. List of judges (based on their host court) interviewed.

Country Court Instance

Croatia Municipal court Zadar 1st
County court Zadar 2nd
Municipal court Rijeka 1st
Municipal court Rijeka, permanent service in Krk 1st
Municipal court Velika Gorica 1st
County court Zagreb 2nd
County court Zagreb 2nd
Municipal court Osijek, permanent service in Našice 1st
County court Osijek 2nd
Municipal court Čakovec 1st
Municipal court Varaždin 1st
County court Varaždin 2nd
Misdemeanour court Bjelovar 1st
Commercial court Rijeka 1st
Municipal civil court Zagreb 1st
Municipal court Novi Zagreb 1st
Misdemeanour court Gospić 1st
High Commercial Court 2nd
Supreme Court of Croatia 3rd

Slovenia Local court Ljubljana 1st
Local court Ljubljana 1st
District court Ljubljana 1st
District court Ljubljana 1st
District court Maribor 1st
Labour and social court in Ljubljana, court subsidiary in Kranj 1st
Labour and social court in Ljubljana, court subsidiary in Kranj 1st
Labour court Koper 1st
Higher court Ljubljana 2nd
Higher court Ljubljana 2nd
Higher court Ljubljana 2nd
Higher court Ljubljana 2nd
Administrative court 2nd / 3rd
Supreme Court of Slovenia 3rd

Sweden Administrative Court in Stockholm 1st
Administrative Court (The Higher Education Appeals Board) 1st
Administrative Court of Appeal in Sundsvall 2nd
Administrative Court of Appeal in Sundsvall 2nd
Administrative Court of Appeal in Stockholm 2nd
The Supreme Administrative Court 3rd
The Supreme Administrative Court 3rd
The Supreme Administrative Court 3rd
The Supreme Administrative Court 3rd
General court (Stockholm District Court) 1st

(continued)
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Table A1. (continued)

Country Court Instance

General court (Haparanda District Court) 1st
General court (Court of Appeal for Upper Norrland) 2nd
General court (Svea Court of Appeal) 2nd
General court (Court of Appeal for Western Sweden) 2nd
The Supreme Court (General Court) 3rd
The Supreme Court (General Court) 3rd
The Supreme Court (General Court) 3rd
The Supreme Court (General Court) 3rd
The Supreme Court (General Court) 3rd
The Supreme Court (General Court) 3rd
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