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A New (Circular) Economy: A New Special
Arrangement for Second-Hand Goods!
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The EU’s ambition is to achieve a fully circular economy by 2050. The aim of a circular economy is to generate as little waste as
possible. A circular organization of the production and distribution chain does not fit well within the European VAT system, which
takes the linear production and distribution chain as its starting point. A special VAT regime, the special arrangement for second-
hand goods, is necessary to deal with the return of products from the consumer sphere to the productive sphere. Since within a
circular economy goods return more often from the consumer sphere to the productive sphere, the special arrangement for second-
hand goods is likely to become more important. In this article the author addresses the special arrangement for second-hand goods
both in a domestic and an international situation. The author addresses issues within the current arrangement and discusses solutions
to improve the special arrangement to make it a better fit for the circular economy.
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1 INTRODUCTION

The EU’s ambition is to achieve a fully circular economy
by 2050. The aim of a circular economy is to generate as
little waste as possible.1 At the end of their lifespan,
products must be reused or recycled as much as possible
instead of being thrown away. Existing regulations
should not impede the pursuit of these objectives.

Within the circular economy there are three impor-
tant principles, the 3Rs: reduction, reuse and recycling.2

The aim of reduction is to minimize the input of primary
energy, raw materials and waste by improving the effi-
ciency of production and consumption processes, e.g.,
by introducing better technologies or more compact and
lighter products, simplified packaging, more efficient
household appliances, simpler lifestyles, etc. Reuse refers
to any operation in which products or components that
are not waste are reused for the same purpose for which
they were designed. Recycling means any recovery
operation in which waste is reused as products, materials
or substances for the same original purpose or for other

purposes.3 Recycling is the least sustainable solution
compared to reuse and reduction. The added value con-
tained in the product will be lost. Only the raw material
still contains a value.4

A circular organization of the production and distri-
bution chain does not fit well within the European VAT
system, which takes the linear production and distribu-
tion chain as its starting point, with value added tax
always being levied on the value added in the chain of
entrepreneurs through which products and services find
their way to the consumer. Similarly, the system of
levying the tax on consumption by linking it to expen-
diture is not easy to reconcile with the concept of the
circular economy. After all, EU VAT is based on the
assumption that, if the consumer spends his money,
consumption also takes place and the expenditure is
the taxable amount for that consumption. After the con-
sumer’s expenditure it all ends for EU VAT. A special
VAT regime, the special arrangement for second-hand
goods, is necessary to deal with the return of products
from the consumer sphere to the productive sphere.

In this article the author addresses the current VAT
rules for second hand goods and whether these rules
sufficiently fit within the circular economy. In section 2
the author first addresses the current rules for second
hand goods in a fully domestic situation and discusses
where there is room for improvement. In section 3 the
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1 See e.g., Proposal for a Regulation of the European Parliament and
of the Council establishing the framework for achieving climate
neutrality and amending Regulation (EU) 2018/1999 (European
Climate Law) COM/2020/80 final, at 1.

2 Staff working document 2020, cited supra, at 14, Michael Lieder an
Amir Rashid, Towards Circular Economy Implementation: A
Comprehensive Review in Context of Manufacturing Industry, 115 J.
Cleaner Production 37 (2016), en Patrizia Ghisellini, Catia Cialani
& Sergio Ulgiati, A Review on Circular Economy: The Expected
Transition to a Balanced Interplay of Environmental and Economic
Systems, 114 J. Cleaner Production 15 (2016).

3 Ghisellini, Cialani & Ulgiati, a.w., supra n. 2, at 15 en 16.
4 Michael Lieder et al., Towards Circular Economy Implementation in
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Link Design and Business Strategy, Int’l J. Adv. Manuf. Tech. 1957
(2017), en TNO, a.w., at 11.
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author addresses the intra-EU trade in second-hand
goods and the restrictions that the rules entail for the
proper functioning of the circular economy within the
internal market. Section 4 contains a proposal for an
improvement of the VAT rules for second-hand goods.
Section 5 provides a conclusion.

2 SPECIAL ARRANGEMENT FOR SECOND-HAND
GOODS

2.1 Current Set-Up of the Special Arrangement

The special arrangement for second-hand goods is
included in Articles 311–325 VAT Directive. The pur-
pose of the special arrangement is to prevent double
taxation and the distortion of competition between tax-
able persons when products return from the consumer
sphere to the productive sphere.5 The product has been
supplied by an entrepreneur to a consumer. In doing so,
the entrepreneur has charged VAT to the consumer. This
VAT is not deductible for the consumer. Subsequently,
the consumer supplies the product to an entrepreneur.
He does not charge VAT because he does not qualify as a
taxable person. If the entrepreneur resells the product,
he will have to charge VAT again. VAT is then calculated
on the non-deductible input VAT that is hidden in the
amount that the entrepreneur paid to the consumer
when purchasing the product. Without a special
arrangement this would result in double taxation and
distortion of competition for the reseller compared to a
seller that purchases a similar good from another taxable
person or a taxable person selling a new good. Distortion
of competition can also occur between direct sales from
one consumer to another and transactions passing
through ordinary commercial channels.6 Without the
special arrangement for second-hand goods businesses
in those commercial channels might be eliminated and
direct sales might be preferred.

Within the special arrangement for second-hand
goods, this accumulation and distortion of competition
is prevented because the entrepreneur is allowed to pay
VAT on his profit margin instead of the selling price.
This VAT may not be mentioned on the invoice (Article
325 VAT Directive), is therefore not visible to the custo-
mer and cannot be deducted if the customer is a taxable
person, Article 323 VAT Directive. It is therefore possible
to opt for not applying the special arrangement, Article
319 VAT Directive. In that case, VAT will be calculated
on the selling price. The customer can, if and in so far as
he is entitled to deduct, deduct this VAT. The special
arrangement is therefore optional and may be applied on
a per item basis. Provisions of the special arrangements
should be construed narrowly according to the CJEU.7

The special arrangement can be applied by taxable
dealers. According to Article 311 (1) (5) VAT Directive a
taxable dealer is:

any taxable person who, in the course of his economic
activity and with a view to resale, purchases, or applies for
the purposes of his business, or imports, second-hand
goods, works of art, collectors’ items or antiques, whether
that taxable person is acting for himself or on behalf of
another person pursuant to a contract under which com-
mission is payable on purchase or sale.

A taxable dealer does not have to sell the acquired
good immediately, but can first use it for another activ-
ity. As the CJEU pointed out in the Jyske Finanse case8

there is a taxable dealer in case of sale and leaseback
undertakings where a taxable person purchases second-
hand cars and subsequently leases them to their previous
owners, when the resale after the leasing period ends
forms part of the normal business of that taxable person
and the intention to resell is present at the moment of
purchase, even when the reselling is secondary in com-
parison with the leasing.

The special arrangement applies in case of second-
hand goods, works of arts, collector’s items and antiques.
According to Article 311 (1) (1) VAT Directive second-
hand goods are ‘movable tangible property that is suita-
ble for further use as it is or after repair, other than
works of art, collectors’ items or antiques and other
than precious metals or precious stones as defined by
the Member States’. This article will not address works of
art, collector’s items or antiques and the author will
therefore not discuss their definitions.

The special arrangement only applies in case goods
have been acquired from: a non-taxable person, a taxable
person in case the supply of goods by that other taxable
person is exempt pursuant to Article 136 VAT Directive,
taxable persons that apply the exemption for small enter-
prises provided for in Article 282–292 VAT Directive in
case of the supply of capital goods or another taxable
dealer that applies the special arrangement.9 In all these
cases, the seller has not been able to deduct VAT.

The special arrangement only applies to movable
property that is suitable for further use as it is or after
repair. The CJEU does not define ‘repair’ in the case law
regarding the special arrangement for second-hand
goods. However, other examples of CJEU case law may
provide some indication on how ‘repair’ should be
explained. In Van Dijk’s Boekhuis the CJEU defined
when a new article is produced. In that situation there
will not be a repair. A new article is produced when the
work of the contractor results in an article whose func-
tion, according to generally accepted views, is different

5 Fifty-first recital to the preamble of Directive 2006/112/EC.
6 CJEU 10 July 1985, 17/84 (Commission v. Ireland), ECLI:EU:

C:1985:310, para. 14.

7 CJEU 29 Nov. 2018, C-264/17 (Harry Mensing), ECLI:EU:
C:2018:968, para. 22.

8 CJEU 8 Dec. 2005, C-280/04, ECLI:EU:C:2005:753.
9 Article 314 VAT Directive.
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from that of the materials provided. The CJEU also states
that repairs, however radical they may be, simply restore
to the article handed over the function which it pre-
viously had without resulting in the creation of a new
article.10 Bearing in mind the importance attached
within the special arrangement for second-hand goods
to the functionality of the good to be maintained, the
author believes that this case law can be applied within
the framework of this special arrangement. A repair
exists when the functionality of the good is maintained.
If, however, the good is given a new functionality, the
special arrangement for second-hand goods cannot be
applied. Similarly the special arrangement for second-
hand goods will not apply to goods which can only be
used as raw materials, consumables or semi-finished
goods, because they will be part of a new article.

In case a good is being repaired the repair costs will
most likely increase the selling price of the product and
the profit margin will be higher. VAT on repair costs can
be deducted by the supplier. According to the CJEU used
property must maintain the functionalities it possessed
when new. Property may be separated from other prop-
erty and still qualify as second-hand good, if the removed
property maintains its functionalities and can be reused
for the same purposes.11 The CJEU in this respect notes
that there may be practical difficulties in determining the
taxable amount. In this respect the author refers to the A
Oy case12 where the CJEU ruled that the value deter-
mined by the demolisher can be used. It is then up to
the tax authorities (and later judges) to determine whether
this value reflects economic reality.

The exclusion of precious metals and precious stones
from the special arrangement is due to the fact that the
value which should be attached to precious metals and
precious stones does not stem solely from their useful-
ness as a raw material for the production of other goods,
but essentially depends on the intrinsic value that may
be attributed to them. Therefore, without there even
being any need to integrate them or transform them
into a product with a particular function, such metals
and stones have an intrinsic functionality which is that
they represent a financial value that may be achieved on
the market for precious metals or precious stones.
Moreover, that intrinsic value is not lost since the metals
and stones can be reused many times owing to the fact
that those materials are easily recovered and transformed
while retaining their value.13 An object composed of
precious metals or precious stones can be regarded as a
second-hand good under the special arrangement only
when it has a functionality other than that which is

inherent in the materials of which it is composed,
when it has retained that functionality and is suitable
for further use, as it is or after repair.14 According to the
CJEU the object does not qualify for the special arrange-
ment in other situations because it is no longer in the
same economic cycle and it is useful only for the pur-
poses of being transformed into a new object, which will
have a new economic cycle. In that situation, according
to the CJEU, the risk of double taxation disappears.15

In principle, the margin will be calculated per item.
Article 318 VAT Directive allows EU Member States to
provide that, for certain transactions or for certain cate-
gories of taxable dealers, the taxable amount in respect of
supplies of goods subject to the special arrangement is to
be determined for each tax period. This means that the
taxable dealer will need to pay VAT based on the differ-
ence between: (a) the total value of supplies of goods
subject to the special arrangement and carried out by the
taxable dealer during the tax period covered by the
return: the total of the selling prices and (b) the total
value of purchases of goods effected by the taxable dealer
during the tax period covered by the return, that is to
say, the total of the purchase prices. EU Member States
must take measures necessary to ensure that the taxable
dealers do not enjoy unjustified advantage or sustain
unjustified harm pursuant to Article 318 (3) VAT
Directive.

2.2 Room for Improvement

Since within a circular economy goods return more often
from the consumer sphere to the productive sphere, the
special arrangement for second-hand goods is likely to
become more important. In the light of the circular
economy, there is, in the author’s opinion, a need to
reassess and reform this special arrangement. The ques-
tion of whether the hidden VAT in the case of manufac-
turing new products using second-hand goods leads to
an undesirable accumulation that hinders the sale of
circular products should be at the centre of such a
reform. The idea that, in the case of raw materials,
there is a start of a new life cycle of a new product
does not fit the circular economy either. After all, within
a circular economy, there is no real end phase of a
product and an initial phase of a new product. There is
a continuous cycle. Materials, even if they are only a raw
material, have a value and this will also be recognized by
the informed consumer. He will not simply give up his
product and wants to be compensated for it, or it will be
an important part of the business model of the company
or such a compensation is desirable from the govern-
ment’s perspective.16 After all, receiving compensation

10 CJEU 14 May 1985, C-139/84, ECLI:EU:C:1985:195, paras 22 and
23.

11 CJEU 18 Jan. 2017, C-471/15 (Sjelle Autogenbrug), ECLI:EU:
C:2017:20.

12 CJEU 10 Jan. 2019, C-410/17, ECLI:EU:C:2019:12.
13 CJEU 11 July 2018, C-154/17 (E Lats), ECLI:EU:C:2018:560, para.

28.

14 CJEU E Lats, para. 33.
15 CJEU E Lats, para. 34.
16 Awareness-raising and consumer involvement in the circular econ-

omy is, in fact, considered important. See e.g., ‘Report from the
commission to the European Parliament, the Council, the European
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also stimulates the return of the product for reuse and
thus the circular economy.

The author assumes that accumulation can also occur
in the case of products where materials can only be used
as raw materials.17 In the author’s opinion, the European
Commission should verify to what extent this is the case
and whether it creates a bottleneck for the circular econ-
omy. Accumulation and unequal treatment in relation to
goods not sold under the special arrangement for sec-
ond-hand goods also occur within the current special
arrangement if the goods are supplied to an entrepreneur
and the choice is made not to apply the special arrange-
ment. VAT then continues to be a part of the purchase
price of the second-hand good. A seller who has pur-
chased a similar good from a taxable person for the same
price can calculate a lower price because he can deduct
the VAT included in the purchase price.18 In addition,
accumulation occurs when this entrepreneur ultimately
(this can also be in one of the following links) supplies
the good to a consumer or other person who cannot
deduct the VAT. It is not always possible to determine
in advance whether such a resale will take place, so that
the seller and buyer will be guided by what is known at
the time of the sale. These VAT consequences can also be
a bottleneck for the circular economy.

3 SECOND-HAND GOODS IN INTERNATIONAL TRADE

3.1 Current Situation

Second-hand goods also have a special position in inter-
national trade. In the case of goods supplied under the
special arrangement for second-hand goods, there are no
intra-Community supplies and acquisitions (Article 4 (a)
VAT Directive) and the distance selling rules do not
apply (Article 35 VAT Directive). This means that a
supply of goods under the special arrangement for sec-
ond-hand goods is subject to VAT in the country of
origin. The supply of goods under the special arrange-
ment for second-hand goods is taxed where the dispatch
or transport of the goods begins (Article 32 VAT
Directive) or where the goods are located at the time of
supply (Article 31 VAT Directive). The special arrange-
ment for second-hand goods does not apply to goods
that a seller has imported into the EU himself. According
to the CJEU in case of an import there is no situation of
double taxation or risk of distortion of competition.

While the seller will need to pay import VAT on the
value of the goods when imported he will be able to
deduct this VAT. The seller will need to be able to
deduct this VAT immediately and deduction cannot be
deferred until the sale of the good. Article 320 (2) VAT
Directive does not apply in this case.19

A clear reason why second hand goods are excluded
from both the transitional system for intra-EU trade and
the distance selling rule is missing. In the author’s view,
it makes sense that second hand goods were not
included in the transitional system in the mid-1990s,
because the intention was to move to a definitive system
based on the origin principle and an intra-Community
acquisition of second-hand goods can only be declared if
the supplier discloses its margin, which is undesirable
from a business point of view. It is likely that second-
hand goods have been excluded from the distance selling
rules, because of the position that certain customers have
under the VAT Directive: non-taxable legal persons, tax-
able persons that only provide exempt supplies and flat-
rate farmers. These customers are only required to report
intra-Community acquisitions in case they acquire goods
for a certain value. EU Member States will set this thresh-
old, but the threshold cannot be lower than 10.000
euros. In case these persons do not have to report
intra-Community acquisitions distance selling rules will
apply. In case the distance selling rules would apply to
second-hand goods under the special scheme for second
hand goods, there would be a difference between for
example a taxable person carrying out only exempt sup-
plies and a taxable person carrying out 99% exempt
supplies. While the latter taxable person is not required
to report an intra-Community acquisition and would pay
VAT in the country of origin the first one would pay VAT
on the second hand goods in the country of destination
under the distance selling rules.

3.2 Room for Improvement

To ensure the proper functioning of the internal market
in a circular economy it should in the author’s view be
assessed whether second-hand goods could follow the
normal VAT rules within intra EU-trade. In the definitive
VAT system as proposed by the European Commission
different rules again apply for second-hand goods under
the special arrangement following the origin principle.20

Accumulation of the tax in the author’s view may also
occurs in the case of imports and exports. After all,
second-hand goods are not tax-free when they are

Economic and Social Committee and the Committee of the Regions
on the implementation of the Circular Economy Action Plan’, COM
(2019) 90 final, at 3.

17 Compare: D. B. Bijl, M. E. van Hilten & D. G. van Vliet, Europese
BTW en Nederlandse omzetbelasting 447 (Deventer: Kluwer 2001).
They argue that the special arrangement for second-hand goods
should also apply to a used good, which can no longer be used as
such and is not being repaired, but which enters the productive
sphere coming from the consumer sphere.

18 See also K. M. Braun, Aftrek voorbelasting 267 (Deventer: Kluwer
2002).

19 CJEU 3 Mar. 2011, C-203/10 (Auto Nikolovi), ECLI:EU:
C:2011:118.

20 Proposal for a Council Directive amending Directive 2006/112/EC
as regards the introduction of the detailed technical measures for
the operation of the definitive VAT system for the taxation of trade
between Member States, COM/2018/329 final, Art. 35c of the
proposed VAT Directive.
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exported. This can lead to accumulation if VAT is also
levied in the importing country on the full price paid.

4 TOWARDS A NEW SPECIAL ARRANGEMENT FOR

SECOND-HAND GOODS

In this section the author will address possible amend-
ments to the special arrangement for second-hand goods
in the view of a greener tax policy and better functioning
of the internal market. First of all, it is, of course,
possible to extend the application of the second-hand
goods scheme to products made from used goods that
can only be used as raw materials and new articles made
from used goods. In the case of new articles, the taxable
amount can be determined in the same way as in the
case of repaired products. VAT on the newly purchased
goods and materials is deductible and the trader pays
VAT on the profit margin taking into account the pur-
chase price of each used good that was used to make the
newly created good. In the case of products from which
only raw materials can be used, it would be possible to
allocate the price to the raw material by means of a
reasonable allocation by the entrepreneur himself. Any
allocation that reflects economic reality could be allowed
following the A Oy case discussed in section 2.1.

Specifically for international trade, the author believes
that it is possible to include second-hand goods within
the current system of intra-Community supplies and
acquisitions and distance selling if the supplier declares
the VAT on the intra-Community acquisition and is
given the opportunity to do so via the One Stop Shop
(OSS) declaration. He will then not have to reveal his
margin to his customer and can easily declare the VAT in
his own EU Member State through the OSS. Since there
is no right to deduct input VAT when applying the
special arrangement for second-hand goods it is not
important for the buyer to know what amount of VAT
has been paid. The author subsequently no longer sees
any reason why the distance selling rules cannot be
applied. In this way, new goods and second-hand
goods are taxed in the same way, so that differences in
VAT rates between EU countries do not cause distortions
of competition when trade in used goods increases as a
result of the circular economy. The internal market will
function more properly.

However, such alternatives do not solve all the issues
discussed in sections 2 and 3, such as cumulation at
import and a higher purchase price for the entrepreneur
who buys a used good, even if the special arrangement
for second-hand goods is not applied. An alternative to
the current special arrangement which solves all pro-
blems, is a flat-rate deduction of input tax at the reseller
level. In that case, the goods are in the hands of the seller
VAT free. The supply of a second-hand good can subse-
quently be subject to the normal VAT rules, the reseller
does not have to pre-finance the VAT included in the
purchase price of the good, negative margins are

automatically taken into account in the case of low
sales price or if the seller fails to sell the product and
no accumulation occurs in the case of import and export
or sale to a trader. Such an arrangement is advocated by
Braun.21 In order to be able to work properly, the flat-
rate deduction must approach reality as closely as possi-
ble. It is also important to consider the circumstances
surrounding the purchase. After all, the entrepreneur
may be prepared to pay more for the returned good
because the customer also buys another good from this
entrepreneur, or the private individual is prepared to
receive less for the good in order to get rid of it and
does not have to make the effort to sell it himself. The
author also sees risks of fraud within such a flat-rate
deduction. After all, a purchase is enough to claim the
flat-rate deduction. A fraudster could state fictitious pur-
chases, claim the flat-rate deduction and disappear. For
certain goods, such a flat-rate deduction was included in
the original proposal introducing the special arrange-
ment for second-hand goods.22 This flat-rate deduction
existed for passenger cars, trailers, motorbikes, private
aircrafts and pleasure boats. The trader who purchased
these goods was entitled to deduct VAT on the basis of
the purchase price and at the VAT rate applicable at the
time of purchase (Article 4 of the proposal). The limita-
tion to certain types of goods had to do with the practi-
calities of the scheme and the fact that they are registered
goods. It was not considered practical to apply this
scheme to all types of goods, for example because
goods may have been purchased at a time when they
were not yet subject to VAT or because they were part of
a larger purchase. As time goes on, the former will occur
less frequently, while for the second situation a provision
can be implemented on the basis of which the entrepre-
neur may reasonably attribute the purchase prices. Such
a provision could also be used to determine the flat-rate
deduction. In addition, Article 342 of the VAT Directive
allows EU Member States to implement rules that pre-
vent the resellers from enjoying unjustified advantages.

Another alternative is to apply a reduced VAT rate
instead of calculating VAT on the profit margin. This
alternative has also been examined as part of the creation
of the current special arrangement for second-hand goods.
Although this would reduce the VAT burden on those
products and thus reduce or even eliminate the negative
effects of accumulation, De Wit rightly notes that accu-
mulation still occurs.23 However, its effects are limited.
Moreover, it will be difficult to set a precise rate that will
equalize the VAT burden on second-hand goods and

21 Braun, supra n. 18.
22 Proposal for a Seventh Council Directive on the Harmonization of

the Laws of the Member States relating to Turnover
Taxes – Common System of Value Added Tax to be applied to
Works of Art, Collectors’s Items, Antiques and Used Goods, COM
77/735 final, OJ C 26 (1 Feb. 1978), at 2–4.

23 Sjef de Wit, Circulaire economie gaat niet over toegevoegde waarde, 2
BTW-Bulletin (2014).
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goods not covered by the special arrangement for second-
hand goods (new goods or manufactured goods) and thus
completely eliminate the (negative) effects of accumula-
tion. The same applies to the solution of determining the
taxable amount at a certain percentage of the selling price,
which was also envisaged at that time. Moreover, these
solutions will not solve the problems of international trade
which have been identified. The flat-rate deduction there-
fore appears to be the best alternative solution to address
all the problems within the current special arrangement
for second-hand goods. In the author’s opinion, this alter-
native should be re-examined in the spirt of the current
times. Modern technology, such as blockchain technol-
ogy, makes it possible, for example, to track goods (and
the materials of which they are composed). A material
passport for products is important in a circular economy,
so that one knows what materials a product consists of
and which materials can be reused. In this way, the flat-
rate deduction is, in the author’s opinion, better verifiable
for more goods and can reflect reality to a greater extent
than in the period in which the special arrangement for
second-hand goods was put into place. When all sales are
always recorded on the blockchain, it is also more difficult
to present fictitious purchases, because they will have to
be presented on the blockchain within a chain of produc-
tion and distribution. Fraud is still possible, but this

requires more fictitious transactions to be recorded. In the
author’s opinion, the risk of fraud is also the biggest issue
for implementing a flat-rate deduction.

5 CONCLUSION

In this article the author addressed the special
arrangement for second-hand goods at the backdrop
of the circular economy and the internal market. In
the author’s view it is time to reconsider the current
arrangement and make improvements. A flat-rate
deduction would be able to solve all issues under
the current legislation. It’s fraud sensitivity should
however be addressed. Blockchain technology might
be helpful here. If a flat-rate deduction is no option
yet, in the author’s view second-hand goods should at
least be covered by the normal VAT rules in intra-EU
trade. By requiring the taxable dealer to report the
intra-Community acquisition in the EU Member State
of destination and allowing him to do this via the
OSS, in the author’s view this can be arranged.
What’s more, applying the special arrangement for
second-hand goods on the goods manufactured from
used goods, raw materials, consumables or semi-fin-
ished products from used goods can also be consid-
ered if a flat-rate deduction is yet a bridge to far.
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