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In the realm of the rule of law crisis taking place in several Member States of the European
Union (EU), illiberal governments attempt to dilute institutional and non-institutional checks
and balances with the aim to unrestrainedly exercise the state power. In this context, civil society,
a sphere autonomous from the state where public interests are being expressed and formulated, is
constantly undermined. This article tries to illustrate the relation between civil society and the rule
of law and its backsliding. In this regard, a theoretical framework indicating the connections of the
dominant civil society theories with core rule of law elements will be developed and the points of
friction with rule of law backsliding will be indicated. This theoretical framework will, then, be
tested in EU institutional practice through the examples of the EU Annual Rule of Law Report
and the case Commission v. Hungary (Transparency of Associations, C-78/18).
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1 INTRODUCTION

When the Prime Minister of Hungary, Viktor Orbán, declared his intention to
enact a Transparency Law, imposing a series of obligations to non-govern-
mental organizations (NGOs) of the country receiving funding from abroad, a
new aspect of the rule of law crisis emerged: the threat towards civil society.
Indeed, in June 2017, the Hungarian Parliament adopted a legal framework
according to which said organizations were obliged to report the fact that they
receive financial support from abroad to the registration authority (the court for
the place of registration), which would send the relevant information to the
competent Ministry in order to be publicly disseminated on a governmental
website, whilst the organizations themselves must bring the label ‘organization
in receipt of support from abroad’. Interestingly, should the support exceed a
minimum threshold (1,500 euros), the personal data of donors would be known
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to the national authorities and published online. In case of failure to comply
with the aforementioned obligations, the organizations may face sanctions
varying from a notification of compliance by the public prosecutor and a fine
to the dissolution of the association.1

Shortly after the adoption of the law, the European Commission – acting as
the Guardian of the Treaties – decided to bring the issue to the Court of
Luxembourg. According to the Commission, by adopting the legal framework
at hand, Hungary failed to fulfil its obligations under the Article 63 of the
Treaty on the Functioning of the European Union (TFEU) (free movement of
capital) and Articles 12, 7 and 8 of the EU Charter of Fundamental Rights
(CFREU) (freedom of associations, right to private and family life and protec-
tion of personal data). The judgment of the Court of Justice of the European
Union (ECJ) Commission v. Hungary (Transparency of Associations, C-78/18)
that came in response to the infringement proceedings confirms that Hungary
did not fulfil its obligations in accordance with European Union (EU) primary
law and becomes part of the rule of law case law saga of the ECJ.2

This legal framework and the subsequent decision invalidating it shed
light on a different dimension of the rule of law crisis (alternatively referred to
as ‘rule of law backsliding’‚ ‘illiberal turn’, ‘anti-constitutional populist back-
sliding’, ‘democratic decay’ or ‘democratic deconsolidation’)3 going on in the
country that was previously ignored: apart from suppressing the independence
of the judiciary, eliminating free media and establishing a new electoral law,
the Hungarian government went on to stop the last dissenting voices in the
country coming from Civil Society Organizations (CSOs).4 This all takes part
in the context of rule of law backsliding that several EU Member States are
experiencing during the last decade (Hungary, Poland, Romania and Bulgaria
to name but a few), which is deeply alarming as a crisis of the common
foundational values that threatens the European construction as a whole. In
this regard, the EU institutions have taken various actions to fight against the
aforementioned phenomena, from political mechanisms to facilitate spotting

1 Law No LXXVI of 2017 on the Transparency of Organizations which receive Support from Abroad.
2 Case C-78/18, European Commission v. Hungary (Transparency of Associations), 18 Jun. 2020, ECLI:EU:

C:2020:476.
3 András Jakab, What Can Constitutional Law Do Against the Erosion of Democracy and the Rule of Law? On

the Interconnectedness of the Protection of Democracy and the Rule of Law, MPIL Research Paper Series No.
15, 2 (2019).

4 Nanette Neuwahl & Charles Kovacs, Hungary and the EU’s Rule of Law Protection, 43 J. Eur. Int’l 17
(2021).
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and mitigating rule of law threatening situations5 and the initiation of infrin-
gement proceedings denouncing the incompatibility with EU law6 to the
activation of the Article 7 of the Treaty on European Union
(TEU) procedure against Poland7 and Hungary.8

At the same time, one could observe that legal academic interest in the EU
rule of law crisis focuses on the explanation and evolution of the phenomenon,9

the exploration of the responses adopted by the European institutions to preserve
EU fundamental values,10 with special focus on the judicial ones,11 and the
investigation of prospective legal solutions.12 As such, emphasis is given to the
institutional checks and balances, while the relevant activity of non-institutional
actors remains a blind spot.13 Yet, the activities of the citizens and their associations
are crucial in materializing and protecting rule of law in daily life; which would be
the importance of the independence of the judiciary if there were not active
citizens motivated to bring their cases before the courts? In this context, the role
of civil society is only marginally studied, perhaps because of the complexity and
interdisciplinarity of the issue. Indeed, civil society is a phenomenon widely

5 European Commission, A New EU Framework to Strengthen the Rule of Law, COM(2014) 158 Final/2,
19 Mar. 2019.

6 See inter alia, Case C-286/12, Commission v. Hungary, 6 Nov. 2012, ECLI:EU:C:2012:687; Case
C-619/18, Commission v. Poland (Independence of the Supreme Court), 24 Jun. 2019, ECLI:EU:
C:2019:531; Case C-192/18, Commission v. Poland (Independence of the ordinary courts), 25 Nov. 2019,
ECLI:EU:C:2019:924; Case C-791/19, Commission v. Poland (Régime disciplinaire des juges), 15 Jul.
2021, ECLI:EU:C:2021:596.

7 European Commission, Proposal for a Council Decision on the Determination of a Clear Risk of a Serious
Breach by the Republic of Poland of the Rule of Law, COM(2017) 835 final, 20 Dec. 2017.

8 European Parliament, Resolution of 12 September 2018 on a Proposal Calling on the Council to Determine,
Pursuant to Article 7(1) of the Treaty on European Union, the Existence of a Clear Risk of a Serious Breach by
Hungary of the Values on Which the Union Is Founded(2017/2131(INL)), OJ C 433, 23 Dec. 2019.

9 Michael Ioannidis & Armin von Bogdandy, Systemic Deficiency in the Rule of Law: What It Is, What Has
Been Done, What Can Be Done, 51 Common Mkt. L. Rev. 59 (2014).

10 Melanie Smith, Staring into the Abyss: A Crisis of the Rule of Law in the EU, 25 Eur. L.J. 561 (2019);
Dimitry Kochenov & Laurent Pech, Upholding the Rule of Law in the EU: On the Commission’s ‘Pre-
Article 7 Procedure’ as a Timid Step in the Right Direction, EUI Working Paper RSCAS 24 (2015).

11 Linda Schneider, Responses by the CJEU to the European Crisis of Democracy and the Rule of Law, Working
Papers, Forum Transregionale Studien, 2 (2020). On the crucial topic of judicial independence see
Laurent Pech & Dimitry Kochenov, Respect for the Rule of Law in the Case Law of the European Court of
Justice: A Casebook Overview of Key Judgments Since the Portuguese Judges Case (SIEPS 2021).

12 Kim Lane Scheppele, Dimitry Kochenov & Barbara Grabowska-Moroz, EU Values Are Law, After All:
Enforcing EU Values Through Systemic Infringement Actions by the European Commission and the Member
States of the European Union, 39 Y.B. Eur. L. 3 (2020); Luke Dimitrios Spieker, From Moral Values to
Legal Obligations: On How to Activate the Union’s Common Values in the EU Rule of Law Crisis, MPIL
Research Paper Series No. 24 (2018).

13 Paul Blokker et al., The Democracy and Rule of Law Crises in the European Union, RECONNECT.eu.
(2021), https://reconnect-europe.eu/wp-content/uploads/2021/07/D14.1_web.pdf (accessed 15
Nov. 2021). Recently, there have been efforts to explore CSOs actions towards the protection of
the rule of law, see e.g., the contributions on the Special Issue: The Rule of Law from Below, 17 Utrecht
L. Rev. (2021) and Łukasz Bojarski, Civil Society Organizations for and With the Courts and
Judges – Struggle for the Rule of Law and Judicial Independence: The Case of Poland 1976–2020, 22
German L.J. 1344 (2021), but their focus is not on the EU legal order.
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studied under the spectrum of many different academic fields (sociology, political
science, political philosophy), but rather ignored by legal scholarship as there is not
a clear legal framework but merely scattered references to civil society and CSOs in
national and EU law. Therefore, an explanation of the connection between civil
society and the rule of law and its crisis appears to be missing.

Hence, the aim of this article is to illustrate the relation of civil society with
the rule of law backsliding in the EU. Firstly, the definition and the core
elements of the rule of law, as developed in the European understanding, will
be explored (section 2). Secondly, a theoretical framework articulating the
connection of civil society with the rule of law will be established through
matching the key civil society democratic functions with core rule of law
elements. However, as civil society is multifaced and multifunctional, different
perceptions of it match with different rule of law elements. Therefore, the two
most important dimensions of civil society,14 namely civil society as a sphere
autonomous from the state (section 3.1) and as sphere of expression and
definition of public interests (section 3.2), will be connected with different
rule of law elements; the former relates to and signifies fundamental civil rights,
while the latter materializes the political dimension of these fundamental rights
and underlines the requirement of transparent and participatory decision-mak-
ing procedures. This relation of two core rule of law elements with civil society
signalizes, in reverse, the points of friction between civil society and the rule of
law backsliding states. Lastly, this theoretical framework will be tested in EU
institutional practice; employing the examples of the EU Annual Rule of Law
Report (section 4.1) and of the case Commission v. Hungary (Transparency of
Associations) (section 4.2), the connections of civil society with rule of law and
its backsliding will be verified, whilst some shortcomings coming from the
nature of EU law will be highlighted.

2 THE RULE OF LAW IN THE EUROPEAN UNDERSTANDING

Albeit its recognition as a universal value of utmost importance15 and its frequent
use in the daily institutional practice, the notion ‘rule of law’ remains highly
ambiguous. This is mainly due to the different conceptualizations it acquires in
the different Member States as well as the lack of a legislative definition in EU legal
order.16 Hence, when the Article 2 TEU refers to the rule of law as one of the

14 Corresponding to the most dominant civil society theories.
15 See Preamble of Universal Declaration of Human Rights (UDHR) and TEU.
16 Werner Schroeder, The Rule of Law as a Value in the Sense of Article 2 TEU: What Does It Mean and

Imply?, in Defending Checks and Balances in EU Member States 105, 116–117 (Berlin, Heidelberg:
Springer 2021).
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foundational values of the Union,17 it is highly unclear which features of the EU it
entails. In fact, the lack of a specific legislative definition has been the source of
possible misinterpretations by the Member States18 as well as an alleged reason why
the principle cannot be adjudicated as such.19

In its most basic understanding, the rule of law signals the containment of
public authority by law.20 It is the legal principle that stipulates that the state should
be organized in such a way that legal norms restrict and control the power of the
governing institutions in order to prevent arbitrariness.21 As it can be understood
by this broad definition, the rule of law constitutes an ‘umbrella principle’,22

comprising a number of sub-principles of constitutional value. The determination
of these sub-principles opens a wide debate on the conceptualization of the rule of
law as a formal (thin) or material (thick) principle. The supporters of the first
version underline that the obligation to act in accordance with the rule of law takes
the form of acting in accordance with law, so it amounts to the principle of
legality. On the other hand, the second version employs an approach of acting
in conformity of substantive principles such as fairness and equality.23

In order to determine to which conceptualization the European understanding
adheres, it must first be noted that in the European thinking, as elucidated in the
decisions of the bodies of Council of Europe (CoE)24 and the EU institutions,25 the
rule of law is interconnected with democracy and human rights. Especially when it
comes to democracy, it is often agreed that the one cannot exist without the other,
for the one (rule of law) ensures accountability of decision-makers vis-à-vis the
public, whilst the other (democracy) prerequisites that the rules organizing society
are the result of a democratic process, with the involvement of the people in the
decision-making procedures. On top of that, fundamental rights underline the
importance of the individual at the core of the state and provide them with the

17 Article 2 TEU: ‘The Union is founded on the values of respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities. These values are common to the Member States in a society in which
pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men
prevail’. See Laurent Pech, ‘A Union Founded on the Rule of Law’: Meaning and Reality of the Rule of Law
as a Constitutional Principle of EU Law, 6 Eur. Const. L. Rev. 359, 362 (2010).

18 Laurent Pech et al., Meaning and Scope of the EU Rule of Law, RECONNECT.eu, 46 (2020), https://
reconnect-europe.eu/wp-content/uploads/2020/05/D7.2-1.pdf (accessed 15 Nov. 2021).

19 Schroeder, supra n. 16, at 116.
20 Ibid., at 117.
21 Elisabeth Steiner, The Rule of Law in the Jurisprudence of the European Court of Human Rights, in

Strengthening the Rule of Law in Europe: From a Common Concept to Mechanisms of Implementation 135,
154 (Hart Publishing 2016).

22 Pech, supra n. 17, at 369.
23 Schroeder, supra n. 16, at 118.
24 European Commission for Democracy through Law (Venice Commission), Rule of Law Checklist,

CDL-AD(2016)007rev, 18 Mar. 2016.
25 European Commission, supra n. 5.
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opportunity to fight against the arbitrary and unlawful exercise of state power. In
other words, for the European institutions and leading scholars, rule of law, democ-
racy and human rights constitute an interrelated and interdependent ensemble of legal
principles,26 the ‘Holy Trinity’27 that is the basis for constitutional democracies of
Europe.

Having this relationship in mind, it is not strange that both EU and CoE
are attributing the same core elements to the rule of law, which read as follows:
legality with transparent and pluralistic lawmaking processes, legal certainty,
effective judicial protection before independent and impartial courts, respect
for human rights, separation of powers, non-discrimination and equality before
the law.28 In the same vein, while the Courts of these organizations have
already recognized most of these elements as important parts of the rule of
law, special emphasis is given to the independence of the judiciary as the
cornerstone of the rule of law. Indeed, independent courts are a conditio sine
qua non of the rule of law, being the most fundamental impediment to state
arbitrariness and signifying the importance of the individual as assessing the
state intervention to their fundamental rights.29 Yet, all other indicated ele-
ments are indispensable for the establishment of a legal system with meaningful
checks and balances that inhibit arbitrariness. Hence, it is evident that the
European organizations accept a combination of both thin and thick aspects
of rule of law,30 which means that the law that restricts public authorities
should be a product of a democratic process that balances relevant interests
aiming at the fairest possible result.

Taking the aforementioned into account, it can easily be inferred that rule of
law backsliding nowadays occurring in the EU amounts to the abolishment of the
rule of law principle and its core elements by the governments of some Member
States.31 In particular, there are states where the governing parties, having the
majority in the parliament, are able to adopt laws that suspend most genuine
institutional checks over state power and suppress dissenting views so as to capture
and exercise all public powers without protest. This rule of law crisis affects not

26 Pech et al., supra n. 18, at 41.
27 Joseph H. H. Weiler, Not on Bread Alone Doth Man Liveth (Deut.8:3; Mat 4:4): Some Iconoclastic Views

on Populism, Democracy, the Rule of Law and the Polish Circumstance, in Defending Checks and Balances in
EU Member States 3, 5 (Berlin, Heidelberg: Springer 2021).

28 European Commission, supra n. 5 & Venice Commission, supra n. 24.
29 Case C-294/83, Les Verts v. European Parliament, 23 Apr. 1986, ECLI:EU:C:1986:166, para. 23; Case

C-619/18, supra n. 6, para. 42–46; Schroeder, supra n. 16, at 121–122; Pech, supra n. 17, at 373.
30 Schroeder, supra n. 16, at 118.
31 Laurent Pech & Kim Lane Scheppele, Illiberalism Within: Rule of Law Backsliding in the EU, 19

Cambridge Y.B. Eur. Legal Stud. 3, 9 (2017).

250 EUROPEAN PUBLIC LAW



only the citizens of the specific Member State, but also the European project at its
entirety,32 given the interconnectivity of the Member States that is based precisely
on the mutual trust to the respect of common values, such as the rule of law.33

In this context, some of the core rule of law elements apply only to institu-
tional actors, but others are to be activated by non-institutional actors, such as the
citizens and their organizations. Hence, the question arises: what is the relationship
of civil society with rule of law? In the following sections, we will try to illustrate
the connotations of civil society with the core rule of law elements and, subse-
quently, investigate how Member States are trying to incommode or eliminate its
actions.

3 CONNECTION OF CIVIL SOCIETY WITH RULE OF LAW CORE
ELEMENTS AND BACKSLIDING: A THEORETICAL FRAMEWORK

The term ‘civil society’ is often ambiguously used in EU, as an actor (or sum of
actors) able to ensure citizen engagement and participation in the European
polity. On other occasions, it is simply used as a synonym of NGOs, signifying
the voluntary work towards a common cause. It is perhaps because of the
ambiguity of the term that its use is so popular in European and international
political discourse.34 Even though both uses are illustrating the EU institutional
reality, civil society is a concept with long history35 and several political, socio-
logical and philosophical implications.36 Hence, using ‘civil society’ in this
vagueness and simplicity does not correspond either to its importance in the
functioning of a consolidated democracy which respects the rule of law or to the
ways it can be bothered in the realm of rule of law backsliding. Therefore, the
points of connection of civil society with the rule of law – and its backslid-
ing – will be examined in two dimensions, according to the most dominant civil
society theories: when civil society is theorized as a sphere separate and auton-
omous from the state (3.1) and when it is theorized as a sphere where public
interests are expressed and formulated (3.2).

32 Ibid., at 8.
33 Ibid., at 11. See Arts 2 and 4 TEU.
34 Kenneth A. Armstrong, Rediscovering Civil Society: The European Union and the White Paper on

Governance, 8 Eur. L.J. 102, 106 (2002).
35 For a history of the term see Economic and Social Committee, The Role and Contribution of Civil Society

Organisations in the Building of Europe, 1999/C 329/10, OJ C 329, 17 Nov. 1999. For the involvement
of civil society in the EU see Jürgen R. Grote, Civil Society and the European Union. From Enthusiasm to
Disenchantment, 32 Forschungsjournal Soziale Bewegungen 543, 548 (2019).

36 Laura Pedraza-Farina, Conceptions of Civil Society in International Lawmaking and Implementation: A
Theoretical Framework, 34 Mich. J. Int’l L. 605 (2013).
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3.1 CIVIL SOCIETY AS A SPHERE AUTONOMOUS FROM THE STATE

In the most common understanding, civil society is approached negatively, as part
of the society that is equally differentiated from the state and economy.37 It is
different from the state in that it does not look for capturing the public power (as a
political party would do) and different from the financial sector as it does not
include businesses and, generally, profit-based organizations with purely market-
oriented incentives. In that sense, it can be referred to as a ‘third sector’ of the
society.38 Nevertheless, it is not a merely private sphere; it differs from the
ultimately intimate sphere (family, private life) of individuals,39 as it includes a
network of exchanges with other individuals. The participation in these exchanges,
which may lead to the creation of groups with the aim to achieve common goals,
is beneficial for the individual for it enables personal flourishing and development
of social roles.40

As such, civil society acquires the meaning of a sphere developing outside of
the state’s interference, seeking to safeguard its autonomy vis-à-vis the state and
the market.41 For this autonomy to be successfully safeguarded, law comes into
play. All social relationships are regulated by law, including the function of the
state and the market, the exchanges between citizens as well as the regulation of
the relations between the state and its citizens. In this regard, law is essential to
facilitate the functioning of civil society, with legal frameworks establishing
citizenship rules or procedures to create an association but, more importantly,
law is used to prohibit state interference in civil society.42 The legal ‘tool’
permitting civil society to prevent state interference is no other than the exis-
tence of fundamental rights.43 In other words, civil society is a sphere where
fundamental rights are materialized and implemented, which makes state inter-
ference unlawful, unless an adequate justification based on the protection of a
public interest is proved.

37 Deidre Curtin, Private Interest Representation or Civil Society Deliberation: A Contemporary Dilemma for
European Union Governance, 12 Soc. & Legal Stud. 55, 58 (2003).

38 United Nations, Civil Society (2021), https://www.un.org/en/sections/resources-different-audiences/
civil-society/index.html#:~:text=Civil%20society%20is%20the%20%E2%80%9Cthird,and%20helps%
20support%20its%20work (accessed 10 Oct. 2021).

39 Armstrong, supra n. 34, at 107–108.
40 These are the theories that Pedraza-Farina, supra n. 36, at 617–628 classifies as ‘Inward-looking’

(market liberal, social capital, civic republican theories).
41 Larry Diamond, Rethinking Civil Society: Toward Democratic Consolidation, 5 J. Dem. 4, 7 (1994).
42 According to Andrew Arato & Jean Cohen, Civil Society and Political Theory 346 (MIT Press 1992), the

characteristics of civil society include: plurality, publicity, privacy and legality, the latter being
translated as a set of general rules to ‘demarcate plurality, publicity and privacy from at least the
state and, tendentially, the economy’.

43 Armstrong, supra n. 34, at 106–113.
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As such, it is evident that the first element of rule of law that is being
substantiated by civil society is fundamental rights and, especially, civil rights.44

From the right to privacy and personal data to the freedom of expression, freedom
of religion, assembly and association, citizens are able to use civil rights to establish
personal relations, form opinions and become part of groups with whom they share
the same endeavours, which enables them to flourish as individuals, shape personal
interests and attain personal goals. This can be achieved only in case the state
intervention is prohibited.

Here lies also the first point of friction between civil society and the states
where there has been rule of law backsliding. In an effort to eliminate any
dissenting opinion and attainment of common goals that go against their policies
or even allegedly disrupt social coexistence, these states are adopting or imple-
menting laws with the view to restricting activities of citizens and their participa-
tion in associations, which might amount to violation of fundamental rights.45

These measures might include the amendment of the rules of registration and
function of CSOs,46 the imposition of fines (or quasi-fines such as the publication
of personal data) as a consequence for the membership in CSOs, the criminaliza-
tion of activities undertaken by CSOs47 or even the exercise of physical or verbal
violence against members of voluntary associations.48

3.2 CIVIL SOCIETY AS A SPHERE OF EXPRESSION AND DEFINITION OF PUBLIC

INTERESTS

Nevertheless, as correctly pointed out, an understanding of civil society that states
only its opposition to other stances of public and private life, deprives it of a true
meaning of its own.49 A more advanced understanding of civil society does not
only perceive it as a sphere of private persons, but also attributes a more public
dimension to it. More specifically, individuals comprising civil society do not only
have personal benefits from being part of it, but through taking part in exchanges

44 Piotr Staszczyk, A Legal Analysis of NGOs and European Civil Society 71–72 (Kluwer Law International
2019).

45 Adam Ploszka, Shrinking Space for Civil Society: A Case Study of Poland, 26 Eur. Pub. L. 941, 942–943
(2020).

46 Antoine Buyse, Squeezing Civic Space: Restrictions on Civil Society Organizations and the Linkages With
Human Rights, 22 Int’l J. Hum. Rts. 966, 969–973 (2018).

47 For example, in 2018 a bill amending the Hungarian criminal code in penalizing collective activities
with the aim to provide aid to migrants arriving at the country has been passed by the Parliament (so-
called ‘stop Soros law’), Hannah J. Sarokin, Safeguarding Democracy in Europe: A Bulwark Against
Hungary’s Subversion of Civil Society, 44 Brook. J. Int’l L. 889 (2019). This law has been recently
invalidated by the ECJ as incompatible with the EU asylum Directives, see Case C-821/19, Commission
v. Hungary (Incrimination de l’aide aux demandeurs d’asile), 16 Nov. 2021, ECLI:EU:C:2021:930.

48 Ploszka, supra n. 45, at 954–955, referring to the situation in Poland.
49 Armstrong, supra n. 34, at 107.
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with other individuals and creating organizations, they also engage in public
deliberations about the common good. In fact, Habermas perceived civil society
as an important actor in the process of deliberative democracy, the CSOs having
the role of communicating the societal needs to public sphere and, thus, influence
political actors with the view of institutionalizing ‘problem-solving discourses of
general interest’.50 In this regard, there are scholars that theorize civil society as a
public sphere that exists in parallel with the state,51 comprising of citizens acting
collectively to express their ideas of public interest.52

This public role attributed to civil society reflects different civil society
theories. On the one hand, there are those theorists that illustrate civil society’s
position in opposition to the state, its role being to criticize the actions of formal
institutions (section 3.2[a]).53 On the other hand, there are scholars that concep-
tualize civil society as a ‘partner’ of the state, meaning an actor (or sum hereof) of
social and political life that possesses information otherwise unapproachable to the
decision-makers and, thus, can contribute to the lawmaking procedures (section
3.2[b]).54 According to each theory, CSOs perform different democratic functions,
from ensuring of compliance and implementation of the legislative instruments,
and oversight and accountability of the elected in the former case, to opinion-
forming, agenda-setting, provision of information and expertise, advocacy to the
vulnerable groups in the latter.55 However, in practice these theories, as well as the
accompanying functions, are not mutually exclusive, as different CSOs (or even
the same one) might perform different functions in the same polity.

Hence, the public understanding of civil society provides for a more in-depth
connotation with the core rule of law elements that is, essentially, twofold: the first
theory of civil society in opposition to the state echoes the utility of fundamental rights
to their political dimension, whilst the second theory of synergy with the state makes
use of the element on transparent and participatory decision-making process.

3.2[a] Civil Society as Opposition to the State

Active citizens can have a say on public matters and take action towards the
fulfilment of public endeavours. In this regard, they can be critical towards the

50 Jürgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy
366–373 (MIT Press 1996); Curtin, supra n. 37, at 58.

51 Armstrong, supra n. 34, at 108.
52 Diamond, supra n. 41, at 5.
53 Pedraza-Farina, supra n. 36, at 628–637, ‘Outward-looking’ theories (Habermasian critical, Third

World, feminist, and minority critical theories).
54 Ibid., at 637–641, ‘Boundary-crossing’ theories (new governance and state-society synergy theories).
55 Catherine Albiston, Democracy, Civil Society, and Public Interest Law, 2018 Wisconsin L. R. 187, 189

(2018).
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choices of the political actors, taking a stance against governmental policies. In
addition, CSOs performing activities in certain fields of public life do have the
expertise to oversight the compliance with and the correct implementation of laws
by public authorities in daily life. Therefore, they can observe and report state
arbitrariness and unlawfulness and, by accessing the courts, hold political actors
accountable.56 In other words, civil society constitutes a non-institutional counter-
balance: it can spot and report the wrongful activities of public authorities and
malfunctions of the political systems.

Accordingly, the legal ‘tool’ civil society can utilize to claim this rightful rule
of law position is no other than some of the fundamental rights discussed above,
but in their political dimension.57 The rights to freedom of expression, assembly
and association even though listed under the Title II of the Charter, entitled
‘Freedoms’, acquire another direction than the purely individualistic one: rather
than demanding the prohibition of state interference in the sake of personal
development, these rights also include a political meaning, the right to participate
in one’s polity (in the national as well as European polity here) through expressing
opinions, forming associations and manifest for (the protection of) a common
cause. This meaning is also captivated by European courts when they hold that
these rights are essential in a democratic society.58

Hence, in close connection with the previous point of friction with rule of law
backsliding, here lies another one: rule of law backsliding governments tend to take
measures to monopolize public debate in order to keep their power untouched and
not to be held accountable. In this regard, apart from the strict requirements for the
creation of an organization, one can include the elimination of public funding along
with the imposition of strict rules for private (especially foreign) financing, as well as
the restrictions on the freedom of assembly, the impediment of accessing media or
even the restriction of standing rights before national courts in a series of measures
that impede CSOs express their opposition to national policies. All these measures
are illustrations of a global tendency to restrict the sphere where civil society acts,
otherwise known as ‘shrinking of civic space’59 (also referred to as ‘closing’ or
‘changing civic space’).60 The phenomenon, which has been observed since the

56 Diamond, supra n. 41, at 10–11.
57 Steiner, supra n. 21, at 137–138.
58 Case C-78/18, supra n. 2, para. 112. See Explanations relating to the Charter of Fundamental Rights

(OJ C 303, 14 Dec. 2007).
59 Buyse, supra n. 46. For a description of the phenomenon especially in Eastern European States see

Eduard Nazarski, SIM Peter Baehr Lecture: Shrinking Space for Civic Space: The Countervailing Power of
NGOs, 35 Neth. Q. Hum. Rts. 272 (2017); Stefania Kapronczay, War on NGOs in Eastern Europe, 26
SUR – Int’l J. Hum. Rts. 109 (2017).

60 Stefan Toepler et al., The Changing Space for NGOs: Civil Society in Authoritarian and Hybrid Regimes, 31
Voluntas 649 (2020).
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mid-2000s, consists in the adoption by the state (or non-state actors) of laws,
procedures and practices that affect the creation and function of CSOs and con-
tribute to the establishment a hostile environment for CSOs that often goes hand in
hand with targeting and labelling of the members and the organizations themselves.
Although this phenomenon has also been observed in consolidated democracies,61

there is a certain connection with illiberal states. Simply put, along with the seizure
of all public authorities, the suspension of independent judiciary and the enforce-
ment of repressive institutions, the targeting and of weakening of civil society, which
is able to point out the ongoing backsliding and ask for transparency and account-
ability, is part of the plan.62

3.2[b] Civil Society as a Partner to the State

The public dimension of civil society includes not only its opposition to the state,
but also its collaboration with public actors. In fact, political scientists invested in
New Governance theory suggest that CSOs should take part in policy and
decision-making procedures, as they will provide practical information and exper-
tise otherwise unapproachable to policymakers and regulators and they will bring
up the views and interests of underrepresented parts of the society.63 This involve-
ment of civil society in the decision-making process is also believed to fill the
legitimacy gap that exists in the extensively bureaucratic modern states as well as
the international or regional organizations.64 This is precisely the view of the
European institutions, especially the European Commission, which since 2001
are designing ways to enable national and European CSOs to get involved in
European affairs.65

In this sense, a different connection with rule of law can be established. As
observed before, in the European understanding, the rule of law has been closely
connected to democracy in a way that the one cannot be realized without the
other. This means that the democratically elected authorities abide by law. But
which law? A law that comes out of a democratic procedure, a transparent and

61 Chrystie F. Swiney, The Counter-Associational Revolution: The Rise, Spread, and Contagion of Restrictive
Civil Society Laws in the World’s Strongest Democratic states, 43 Fordham Int’l L.J. 399 (2019).

62 Pech & Scheppele, supra n. 31, at 10; Aziz Huq & Tom Ginsburg, How to Lose Constitutional Democracy,
65 UCLA L. Rev. 78, 138 (2018). However, the CSOs and media that are friendly to the govern-
ments continue to operate (receiving regular funding), while few dissident organizations do not cease
to exist as a slight indication of opposition, see Kim Lane Scheppele, Autocratic Legalism, 85 U. Chi. L.
Rev. 545, 574 (2018).

63 Pedraza-Farina, supra n. 36, at 638.
64 Ibid., at 657.
65 European Commission, European Governance – A White Paper, COM (2001) 0428 final, OJ C 287, 12

Oct. 2001. Justin Greenwood, Organized Civil Society and Democratic Legitimacy in the European Union,
37 Brit. J. Pol. Sci. 333 (2007).
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participatory decision-making process.66 In particular, in a substantive approach of
the rule of law, laws need to be fair, aiming at the fairest result.67 This corresponds
to the legislator’s duty of care, meaning the duty to take all relevant information
into account68 in order to balance the involved interests in the fairest manner. But
how can the legislator collect all those information that are rather unapproachable
to them? By engaging in a decision-making process that is transparent and parti-
cipatory and, thus, welcomes all interested citizens to express their concerns and
ideas for the matter at hand. Here lies the role of civil society: civil society is the
sphere where the interests and ideas are aggregated and, thus, public interest is
expressed and formulated; CSOs have the organizational structure and the com-
munications capacity to represent these interests in the decision-making process.
Hence, in the realm of collaboration (or networking), civil society becomes part of
the decision-making procedure by providing the decision-maker with various
information on societal interests, which will lead to a more informed balancing
at the decision-making. This could result in adopting more materially just laws and
decisions, an element that lies at the centre of the rule of law.69 Therefore, taking
into account the democratic functions of civil society, it is to be theorized as an
important subject to the participatory procedure of enabling laws.

The rule of law requirement for participation in decision-making calls for the
construction of lawmaking processes that are transparent and inclusive. The open-
ness of the process and access to official documents from the preparations as well as
the results of the procedure are of utmost importance so that the citizens are aware
of the agenda and able to evaluate the contributions of the political actors. In
addition, all prospective participants should have equal chances of participation70

and all relevant societal interests should be represented to the extent that this is
possible. Hence, this democratic-participatory connection of civil society with rule
of law requires the establishment of participatory opportunities such as consulta-
tions among individuals or entities representing the public interest and the com-
petent authorities.71 Participation has to be meaningful, in the sense that all
contributions are actually heard, not only formally, as a box-ticking exercise.

Here lies the third point of friction between civil society and rule of law
backsliding states: not only fundamental political rights are disproportionally

66 Steiner, supra n. 21, at 140; Venice Commission, supra n. 24, at 13.
67 Schroeder, supra n. 16, at 118.
68 Joana Mendes, Participation in EU Rule-Making: A Rights-Based Approach 32 (OUP 2011).
69 Ibid., at 76.
70 On the principle of political equality enshrined in Art. 9 TEU, see Alberto Alemanno, Levelling the EU

Participatory Playing Field: A Legal and Policy Analysis of the Commission’s Public Consultations in Light of
the Principle of Political Equality, 26 Eur L.J. 114 (2020).

71 According to Mendes, supra n. 68, participatory rights are to be conferred when the rules to be
concluded in the decision-making procedure touch upon the rights of the subjects.
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restricted to the detriment of the public dialogue, but also decision-making
procedures and access to public information are being obscured, whilst meaningful
participatory opportunities are reduced or eliminated.72

As inferred by the prior analysis, there are two fundamental rule of law
elements that are influenced and conceptualized by civic action: fundamental rights
in their civil and political dimension and transparent and participatory lawmaking
procedures. On the other side of the coin, these are the points where backsliding
can be located: rule of law backsliding Member States use a multiplicity of
techniques to restrict fundamental rights of citizens and their organizations as
well as to eliminate or obscure the participation in the decision-making proce-
dures. In this regard, the next section explores how these points of friction are
depicted in EU legal order, employing the examples of the EU Annual Rule of
Law Report and the recent ECJ case on the Transparency of Hungarian
Associations.

4 CIVIL SOCIETY AND RULE OF LAW BACKSLIDING IN THE EU
LEGAL ORDER

Faced with an unprecedented rule of law crisis with severe implications for the
Union as a whole, the European institutions could not stay uninvolved. Except for
the activation of the ‘nuclear option’ of the Article 7 TEU procedure, the EU
action against rule of law crisis has mainly been structured around two pillars:
political dialogue, facilitated via soft law instruments, and judicial involvement,
with the Luxembourg judges issuing landmark rulings on preliminary references or
infringement proceedings.73 As shrinking civil society space is an integral part of a
democratic deconsolidation, references to civil society can be found in both
methods of fighting against the phenomenon. In those references, the typology
of civil society connections with the rule of law and its backsliding can be found,
but in an indirect or unsystematized way.

In the following subsections, the relation of civil society with rule of law and
its backsliding as depicted in the current stage of EU law will be mapped through
the analysis of two examples: the Annual Rule of Law Report, which is a recently
developed instrument that epitomizes political dialogue about rule of law-related
developments in the Member States (4.1), and the judgment Commission v.
Hungary (Transparency of Associations) on the Hungarian Transparency Law
that constitutes a hard-law response to the shrinking of civil space (4.2). In this

72 In this sense, critiques on the rule of law raise in the spectrum of the legal order of the EU itself, see
Amichai Magen & Laurent Pech, The Rule of Law in the European Union, in Handbook on the Rule of Law
235 (Edward Elgar Publishing Limited 2018).

73 Smith, supra n. 10.

258 EUROPEAN PUBLIC LAW



analysis, the theoretical framework established above will be tested in practice and
the connection of civil society with fundamental rights and participatory decision-
making procedures will be identified.

4.1 THE EU ANNUAL RULE OF LAW REPORT

The Annual Rule of Law Report is part of the European Rule of LawMechanism set
out in 2019–202074 in order to initiate an interinstitutional dialogue on the rule of law,
with the view to strengthening European values.75 In this framework, the Annual
Report constitutes the basis of this dialogue, as it entails rule of law developments,
positive or negative, across the EUwith the aim to timely spot or prevent rule of law-
related issues that emerge in the Member States.76 The Report consists of a general
report on the state of rule of law in the Union and twenty-seven country-specific
reports, describing national rule of law developments on four main pillars: justice
system, anti-corruption framework, media pluralism, and other institutional checks
and balances.77 The reports are prepared after the reception of input by the Member
States and targeted consultations with relevant stakeholders including CSOs.78

The activities performed and the difficulties encountered by civil society are
part of the Report. Out of the various references to civil society across the reports,
the most important ones could be observed in the sections regarding media
pluralism and other institutional checks and balances. From the subsections that
will be identified below, it is evident that both the aforementioned connotations of
rule of law – and rule of law backsliding – are spotted.

On the one hand, the last few paragraphs of every country report are dedicated to
the civic space of the Member State concerned, the legal framework enabling the
function of CSOs aswell as indications of state interference. In particular,much emphasis

74 European Commission, Strengthening the Rule of Law Within the Union: A Blueprint for Action, COM
(2019) 343 final, 17 Jul. 2019. The idea for the program came out of the Political Guidelines of the
President of the Commission, Ursula von der Leyen, A Union that Strives for more: My Agenda for Europe
(2019), https://ec.europa.eu/info/sites/default/files/political-guidelines-next-commission_en_0.pdf
(accessed 3 Nov. 2021).

75 See European Commission, European Rule of Law Mechanism (2021), https://ec.europa.eu/info/poli
cies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-mechanism_en?fbclid=
IwAR1cM1Nmt_PFZ3wRfuQkvOZgtGcU_ZB6KZo5z_91HSdBS4nWaISYTr3my7s (accessed 3
Nov. 2021) complementarily with other initiatives such as the European Democracy Action Plan
and the renewed Strategy for the Implementation of the Charter of Fundamental Rights.

76 European Commission, 2020 Rule of Law Report: The Rule of Law Situation in the European Union,
COM(2020) 580 final, 30 Sep. 2020. For this section, the 2020 and 2021 editions of the Rule of Law
Report have been scrutinized.

77 Ibid.
78 European Commission, Rule of Law Report: Methodology for the Preparation of the Annual Rule of Law

Report (2020), https://ec.europa.eu/info/sites/default/files/2020_rule_of_law_report_methodology_
en.pdf (accessed 3 Nov. 2021).
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is given to the difficulties CSOs are facing in several countries which might amount to
violations of fundamental rights,79 for example the extended requirements for registra-
tion of NGOs specialized in certain fields of actions.80 The regulation of foreign funding
of said organizations constitutes an alarming issue in multiple jurisdictions,81 while the
impact of the COVID-19 pandemic on the restriction of civil freedoms, especially
freedom of assembly, is noted.82 Furthermore, the 2021 Report explicitly underlines
the physical and verbal harassment experienced by members of CSOs signifying an even
lower level of protection of fundamental rights.83 Therefore, this point echoes the closing
of civic space both as an autonomous sphere where civil rights are supposed to flourish
and as a public space where political rights are materialized to enable participation in the
political debate.

Another important reference with regards to civil society and its rights can be
found in the media pluralism section. While this pillar is mainly dedicated to media
regulation and ownership in order to create an environment able to ensure political
exchange of ideas and accountability, there is a subsection of special value for the
public role of civil society referring to the access to information. As noted in the
2021 Report, the right of access to information held by public authorities is a
‘fundamental precondition for media, as well as civil society and citizens at large, to
be able to play their role in democratic debate and scrutiny of public institutions’
and, consequently, enable civil society to play its role as a non-institutional
counterbalance to the state authorities. Therefore, overturning this right results
in serious rule of law concerns. Relevant practices can be identified in various
Member States, such as Hungary, where court judgments overturning negative
decisions of public bodies for access to documents are often unenforceable in
practice.84 Other practices include absence of reply,85 imposition of service costs86

79 European Commission, supra n. 76.
80 See European Commission, 2020 Rule of Law Report: Country Chapter on the Rule of Law Situation in

Greece, SWD(2020) 307 final, 30 Sep. 2020; European Commission, 2021 Rule of Law Report: Country
Chapter on the Rule of Law Situation in Greece, SWD(2021) 709 final, 20 Jul. 2021.

81 European Commission, 2020 Rule of Law Report: Country Chapter on the Rule of Law Situation in
Bulgaria, SWD(2020) 301 final, 30 Sep. 2020; European Commission, 2020 Rule of Law Report:
Country Chapter on the Rule of Law Situation in Poland, SWD(2020) 320 final, 30 Sep. 2020. See also
Venice Commission, Report on Funding of Associations, CDL-AD(2019)002, 18 Mar. 2019.

82 European Commission, 2021 Rule of Law Report: The Rule of Law Situation in the European Union,
COM(2021) 700 final, 20 Jul. 2021.

83 Ibid.
84 European Commission, 2020 Rule of Law Report: Country Chapter on the Rule of Law Situation in

Hungary, SWD(2020) 316 final, 30 Sep. 2020.
85 European Commission, 2020 Rule of Law Report: Country Chapter on the Rule of Law Situation in Malta,

SWD(2020) 317 final, 30 Sep. 2020.
86 European Commission, 2020 Rule of Law Report: Country Chapter on the Rule of Law Situation in

Czechia, SWD(2020) 302 final, 30 Sep. 2020.
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or lengthy procedures to provide the requested documents,87 which deteriorated
due to the pandemic with extended88 or suspended deadlines.89 In this context, it
is also worth mentioning that the Report makes specific reference to the protec-
tion of journalists, identifying several threats in the Member States such as the
initiation of strategic lawsuits against public participation (SLAPPs).90

On the other hand, in the section concerning other institutional checks and
balances, the reports also include references to the improvement or deterioration of
inclusiveness and quality of the legislative procedures. In this part, there are specific
references to the opportunities of public participation, especially stakeholders’
consultations during the lawmaking process, provided by the national legal orders.
And whereas some countries reported having well-established consultation proce-
dures – even compulsory for some fields of law or procedures91 – or are taking
steps towards reinforcing the ability of citizens and interest groups to contribute to
the decision-making92 such as France initiating the Citizens Convention on
Climate,93 others are eliminating the existing participatory opportunities or
abstaining from fulfilling their commitments for a more open and inclusive legis-
lative environment in practice. For instance, in Hungary, while there is a legal
framework prescribing mandatory public consultations and impact assessments,
they are often omitted in practice or their use is ‘rather formal or symbolic’.94

The image is similar in a number of other Member States, where a plurality of
‘legal tricks’ is being used to avoid consultations with stakeholders such as the

87 European Commission, 2021 Rule of Law Report: Country Chapter on the Rule of Law Situation in
Croatia, SWD(2021) 713 final, 20 Jul. 2021; European Commission, 2021 Rule of Law Report: Country
Chapter on the Rule of Law Situation in Luxembourg, SWD(2021) 718 final, 20 Jul. 2021.

88 European Commission, 2021 Rule of Law Report: Country Chapter on the Rule of Law Situation in
Hungary, SWD(2021) 714 final, 20 Jul. 2021. During the pandemic, the Government issued a decree
allowing public authorities to delay giving access to public documents by up to 90 days in case such
provision of information was seen as ‘jeopardizing the public institution’s fulfilment of its duty related
to the state of emergency’.

89 European Commission, 2021 Rule of Law Report: Country Chapter on the Rule of Law Situation in Poland,
SWD(2021) 722 final, 20 Jul. 2021.

90 European Commission, supra n. 82.
91 For example, the Flemish public administration in Belgium established eight strategic advisory councils

comprising of CSOs and other stakeholders, as well as representatives of local governments and
experts, which are to be consulted prior to the adoption of legislation. European Commission, 2020
Rule of Law Report: Country Chapter on the Rule of Law Situation in Belgium, SWD(2020) 300 final, 30
Sep. 2020.

92 European Commission, supra n. 76, European Commission, supra n. 82.
93 The Citizens Convention on Climate united 150 randomly selected citizens to discuss climate change

and prepare draft laws to address it. Subsequently, the President decided to submit 146 out of the 149
proposals to the Government, to Parliament or to a referendum. This recent initiative provides an
innovative way of engaging citizens in the legislative process. European Commission, 2020 Rule of
Law Report: Country Chapter on the Rule of Law Situation in France, SWD(2020) 309 final, 30 Sep. 2020.

94 European Commission, supra n. 84; see also European Commission, 2020 Rule of Law Report: Country
Chapter on the Rule of Law Situation in Romania, SWD(2020) 322 final, 30 Sep. 2020.
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extensive use of accelerated and fast-track procedures,95 the minimized deadlines
provided to stakeholders which does not allow for meaningful contributions,96 the
introduction of major amendments between the readings of the Parliament, at
which stage public participation is no longer obligatory,97 or other practices.98

It is observed that the references to civil society are not always straight
forward, and they spread over the Report. Furthermore, these references – and
the Annual Report in general – are part of the soft law approach of the European
Commission to address the rule of law backsliding and, therefore, they not legally
enforceable. In addition to that, concrete recommendations to the Member States
or a transparent and inclusive follow-up procedure to the Annual Reports are
missing.99 Hence, the whole process seems to be lacking practical efficiency, not
being able to correspond to the actual need of strengthening rule of law principles.

4.2 THE COMMISSION V. HUNGARY (TRANSPARENCY OF ASSOCIATIONS) CASE

Addressing civil society’s issues arising in rule of law crisis taking place in certain
Member States can also be processed through hard-law solutions such as judg-
ments of the European judiciary. This is the case when national measures adopted
by the public authorities to restrict civic space amount to violations of EU law. In
this context, the European Commission can initiate infringement proceedings
and the ECJ could decide on the conformity of national measures with EU
primary or secondary legislation. This path has been followed so far in a handful
of occasions, in particular when the Hungarian Government proceeded to the
restriction of the function of the Central European University in Budapest100 and
the criminalization of assistance to applicants for international protection.101

Nevertheless, the most characteristic case in this spectrum is the one referred to

95 European Commission, supra n. 76.
96 European Commission, supra n. 80.
97 European Commission, supra n. 81.
98 In Poland, public consultations are required only for bills introduced by the Council of Ministers; thus,

the law on judicial reforms, which was introduced by MPs, did not require such procedures to be
followed, European Commission, supra n. 81. In addition, in Croatia complaints are also related to the
non-publication of the report on the conducted consultation, and to the non-adoption or non-
publication of public consultation plans, European Commission, supra n. 87.

99 Joint civil society recommendations on the Rule of Law Report (2021), https://www.icj.org/wp-
content/uploads/2021/09/%D9%90%D9%92-Joint-statement-Rule-of-Law-2021-ENG.pdf (accessed
5 Nov. 2021). Recommendations to the Member States were added in the 2022 Rule of Law Report.
See European Commission, 2022 Rule of Law Report: The rule of law situation in the European Union,
COM(2022) 500 final, 13 Jul. 2022.

100 Case C-66/18, Commission v. Hungary, 6 Oct. 2020, ECLI:EU:C:2020:792 on the 2017 Hungarian
Law on higher education.

101 Case C-821/19, supra n. 47. See also Opinion of AG Rantos, 25 Feb. 2021, ECLI:EU:C:2021:143.
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since the beginning of this article, namely, the case Commission v. Hungary
(Transparency of Associations).

Confronted with the Hungarian Transparency Law, the ECJ was able to find
more than one violation of rights enshrined in the Charter. In order to do so, the
first thing the Court had to do was to establish a connection with the EU legal
order, as it does not have a say in purely national matters. This connection was
spotted in that the Court found that the legislation under scrutiny was incompa-
tible with the free movement of capital (Article 63 TFEU), as it introduced
restrictions that could not be justified by the overriding reason of public interest
linked to increasing the transparency of the financing of associations, nor by the
grounds of public policy and public security (Article 65 TFEU).102

This connection was also used by the Court in order to address the question of
the applicability of the Charter. In particular, as enshrined in Article 51 paragraph 1
of the Charter, ‘[t]he provisions of this Charter are addressed to [ … ] the Member
States only when they are implementing Union law’. For establishing that
Hungary is implementing Union law in this particular context, the Court reiter-
ated its settled case law,103 according to which the measures that restrict a funda-
mental freedom and are (or attempt to be) justified by overriding reasons of public
interest (otherwise called the derogation situations104), constitute an implementa-
tion of EU law. These measures should, therefore, comply with the rights pro-
tected by the Charter and, in case they restrict those rights, they should do so in
accordance with the conditions prescribed in the Article 52 paragraph 1
CFREU.105 As Hungary submitted that the restrictions introduced with
Transparency Law were justified by an overriding reason of public interest and

102 Case C-78/18, supra n. 2, paras 76–97.
103 Case C-201/15, AGET Iraklis, 21 Dec. 2016, EU:C:2016:972, paras 66 and 70, and C-524/15, Menci,

20 Mar. 2018, EU:C:2018:197, paras 39 and 41.
104 Koen Lenaerts & José Antonio Gutiérrez-Fons, The EU Internal Market and the EU Charter: Exploring

the ‘Derogation Situation’, in The Internal Market and the Future of European Integration: Essays in Honour of
Laurence W. Gormley 49 (CUP 2019).

105 Case C-78/18, supra n. 2, paras 101–104. In this way, the Court connected the protection of the
fundamental rights with the one of traditional freedoms, even though it assessed them separately. This
is contrary to the proposal of the AG Sánchez-Bordona, who suggested that in cases where a national
measure seems to be problematic with regards to traditional freedoms as well as fundamental rights, an
‘integrated’ approach should be followed. In other words, a common assessment for the infringement
of the traditional freedoms and the fundamental rights should take place, but there must be a
differentiation on which criteria should be applied: if national legislation is called into question on
the grounds of infringement of Art. 63 TFEU without express reference to a possible breach of the
Charter, ECJ should follow the test of limitations on traditional freedoms (necessity, appropriateness
and proportionality of the national measure); but in case the restriction of that freedom is the primary
or direct cause of the infringement of a fundamental right, the human rights test should apply
(enshrined in Art. 52 para. 1 CFREU). (Opinion of AG Sánchez-Bordona, 14 Jan. 2020, ECLI:EU:
C:2020:1, paras 82–100). See Matteo Bonelli, European Commission v. Hungary (Transparency of associa-
tions) (C-78/18): The ‘NGOs Case’: On How to Use the EU Charter of Fundamental Rights in Infringement
Actions, 46 Eur. L. Rev. 258, 267–268 (2020).
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on the grounds of Article 65 TFEU, the Member State was implementing Union
law and, therefore, the Court was called to examine the compatibility of the
Transparency Law with the Articles 12, 7 and 8 CFREU.

In the following paragraphs of the judgment, the connotation of civil society
as a space where fundamental freedoms are fulfilled and materialized autonomously
from the state intervention is evident. In fact, the case at hand is one of the first
judgments where the ECJ had the chance to clarify the meaning of the Article 12
CFREU, protecting freedom of association. The Court of Luxembourg elaborated
on the scope and the meaning of the Article 12 CFREU with reference to its
equivalent in the European Convention on Human Rights (ECHR) system,
namely the Article 11 paragraph 1 ECHR.106 It is the right that allows citizens
to ‘act collectively in fields of mutual interest’107 and, therefore, create, dissolve or
participate to organizations for this purpose.108 In this sense, contributing finan-
cially to CSOs is a way of participating in an association and, thus, of exercising the
right of association. Consequently, national measures that impose systematic obli-
gations of declaration and publicity could have ‘a deterrent effect on the participa-
tion of donors’109 in CSOs, violating their civil right to be part of associations.

Furthermore, the requirement of declaration and publicity of the names of the
donors interfere, according to the Court, with the intimate sphere of the donors,
generating the question of compatibility with the right to private life and personal
data, enshrined in Articles 7 and 8 CFREU. Both provisions preclude the dis-
semination of personal information of an identified or identifiable individual to the
public.110 It follows that the request and publicity of information such as the name,
country and city of residence of the natural persons who grant financial support of
a certain threshold to CSOs as well as the official title and the registered office of
legal persons granting such financial support, the business name of those legal
persons, which may itself include the name of natural persons, provided by the
Transparency Law, constitute an interference to the aforementioned rights.111

Following this thought, the Court encountered the argument that, according to
the jurisprudence of the European Court of Human Rights (ECtHR), the public
has the right to be informed about the private life of public figures, which are

106 Case C-78/18, supra n. 2, para. 111 and Explanations of the Charter, Art. 12 CFREU.
107 Ibid., para. 112.
108 According to Art. 12 para. 1, ‘Everyone has the right to[ … ]freedom of association at all levels, in

particular in political, trade union and civic matters’. The last reference to ‘civic matters’ was used
precisely to honour the role of organizations taking part in civil society, especially NGOs. See Filip
Dorssemont, Freedom of Assembly and of Association, in The EU Charter of Fundamental Rights: A
Commentary 341, 359 (Hart Publishing 2014).

109 Case C-78/18, supra n. 2, para. 118.
110 Ibid., paras 124–126.
111 Ibid., paras 127–128.
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individuals with an important role in public life (politicians etc). While this holds
true, the notion of public figure is to be interpreted strictly and, thus, it does not
entail people who are participating in public life only by financing CSOs.112

On the other hand, the Court does not omit to refer to the public dimension of
civil society as a sphere of expression and formulation of public interests, by high-
lighting the political dimension of the right to association. In fact, the importance of
the right is underlined when the Court recognizes that ‘it constitutes one of the
essential bases of a democratic and pluralist society’ as it enables citizens ‘to contribute
to the proper functioning of public life’,113 echoing the settled case law of the
ECtHR.114 More precisely, it clarified that this right, apart from protecting the merely
individualistic aspect of the fundamental freedom of the person to create and partici-
pate to associations for achieving common goals, goes one step further as to protect the
right to be part of entities that are able to actively participate in the public debates and,
thus, play a role in pursue of the attainment of public interests.115 Consequently, the
participation of any kind (be it as a member or as a donor) in these entities enables
citizens to be part of public life. Furthermore, the right enshrined in Article 12
paragraph 1 CFREU covers the entire life of an association and all measures and
practices aiming at rendering the action or the operation of an organization more
difficult are to be classified as an interference by that state.116

In this respect, the Court observes that the obligations of declaration and
publicity imposed by Transparency Law may render the operation of associations
receiving foreign funding more difficult. The requirements of the law and the
sanctions threatened in case of failure to comply hereof can provoke a dissuasive
effect not only to donors, but to the function of the organizations as a whole117; to

112 Ibid., paras 129–131. It is the first time that the role of ‘public figure’ appears in the case-law of the
ECJ, see Petra Bard, Joelle Grogan & Laurent Pech, Defending the Open Society Against Its Enemies:
The Court of Justice’s Ruling in C-78/18 Commission v. Hungary (Transparency of Associations),
VerfBlog (2020), https://verfassungsblog.de/defending-the-open-society-against-its-enemies/
(accessed 10 Nov. 2021).

113 Case C-78/18, supra n. 2, para. 112.
114 ECtHR, Gorzelik and others v. Poland [GC], 17 Feb. 2004, no. 44158/98, paras 88, 90 and 92, and

ECtHR, Tebieti Mühafize Cemiyyeti and Israfilov v. Azerbaijan, 8 Oct. 2009, no. 37083/03, paras
52–53.

115 This is expressed in the AG Opinion, where he recognizes that, apart from the subjective dimension of
the freedom of association, there is also an ‘objective’ one, which translates to the possibility of
creation of entities that are ‘essential in a democratic system’. He differentiates between political parties
and trade unions, which are entitled to special protection according to the Art. 12 CFREU, and to ‘all
entities which assist with the shaping and expression of the cultural, religious, social and economic
pluralism of society’ (AG Opinion, supra n. 105, para. 118). He, then, goes on to highlight the essence
of the freedom, which is no other than the right to ‘come together with others to collectively pursue
certain aims’, which aims might as well be of public interest.

116 Case C-78/18, supra n. 2, paras 113–114. Therefore, the personal scope of the Art. 12 includes both
the association itself and the members of it, Tobias Lock, Article 12 CFR, in The EU Treaties and the
Charter of Fundamental Rights: A Commentary 2138 (OUP 2019).

117 Ibid., para. 116.
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donors as they impede their way in exercising their right to association, which
might as well be the only way to do so if they reside outside of the state,118 and to
the organizations as they jeopardize their funding and, thus, their viability, while
the obligation of those associations to register and present themselves under the
designation ‘organization in receipt of support from abroad’ is able to create a
climate of mistrust.119 Therefore, the obligations that derive from the
Transparency Law are to be seen as interferences to the freedom of association.

As the provisions of Transparency Law introduce limitations to the rights
protected by the Articles 12, 7 and 8 CFREU, the Court goes on to examine
whether these limitations may be justified under the conditions prescribed in the
Article 52 paragraph 1 CFREU. Reiterating the absence of a public interest that
could justify the restriction of the free movement of capital as well as the funda-
mental rights enshrined in the Charter,120 the Court affirms that the provisions of
Transparency Law introduce limitations to fundamental rights that do not meet the
objectives of general interests and, thus, cannot be justified.121

As it becomes clear by the reasoning of the Court, individuals comprising civil
society in their capacity as members or donors of CSOs make use of their
fundamental rights – in their civil dimension, which permits them to act auton-
omously from the state. In reverse, it is these rights that create an autonomous
space from civil society, which remains out of the governmental power and is
protected from the public authorities’ interference. When (illiberal) states adopt
measures that pose requirements to CSOs without an appropriate justification, they
restrict fundamental rights and limit the autonomy of civil society space. In
addition, active citizens and their organizations can make use of their rights
(in their political sense) in order to play an active role in public life, expressing
collective interests and opposing to the governing parties. When these rights are

118 Very interesting, in this sense, appears to be the para. 124 of the AG Opinion, supra n. 105, according
to which ‘EU citizens have a qualified interest in participation in the economic, social and cultural life
of the Member States as a whole and, therefore, in turning the ideal of “an ever closer union” into
reality’. In an effort to explain why funding civil society associations is important also for the donors,
the AG touches one very significant issue, that is the interconnectivity of EU Member States and the
existence of a European civil society. As he explains, in the specific polity that is the EU, citizens of all
Member States have a special interest in participating in the public debate of other Member States as
well as the Union itself. This is also illustrated by the right to vote in the municipal and European
Parliament elections, which are referred to by the AG as an ‘institutional corollary of the shared
interest in the public life of all Member States’. In fact, as he mentions, these rights as well as the
funding of civil society organizations are sometimes the only way of participation, which then explains
why it is so important. It is exactly this participation that (is supposed to) bring citizens closer to the
formation of a European civil society.

119 Case C-78/18, supra n. 2, para. 118. See also AG Opinion, supra n. 105, para. 123.
120 As the public interest invoked by Hungarian Government has been disproved earlier on in the

judgment, ibid., para. 141, at 84.
121 Ibid., paras 142–143.
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restricted, the public debate is downgraded and, hence, the rule of law is
threatened.

Contrary to the Annual Rule of Law Report, this judicial response to the
suppression of civic sector, taking place under the umbrella of democratic decon-
solidation, is legally binding.122 Nevertheless, it entails two important drawbacks:
out of the several manifestations of the phenomenon only one at the time could be
addressed, while not all of them are so closely related to EU law that can be
challenged to the ECJ. The case is, of course, for the participatory rule of law
aspect, as the organization of the legislative procedure belongs to the exclusive
competence of the state, being part of the nucleus of its sovereign power. Indeed,
it would be hard to imagine how a non-participatory legislative procedure could
be addressed through hard-law solutions by the European institutions.123 Yet, the
fragmentation of the judicial responses to the closing of civic space, and the rule of
crisis as a whole, could be addressed through the initiation of systemic infringe-
ment proceedings against Member States jeopardizing rule of law principles with
the use the Article 2 TEU as legal basis, as highly recommended by legal
scholarship.124

5 CONCLUSION

The adoption of Transparency Law in Hungary and its subsequent invalidation as
incompatible with EU law by the ECJ shed light on a rather ignored aspect of the
rule of law crisis in EU Member States: the restriction of civic space. Indeed, civil
society, comprising of active citizens that are collectively working towards the
achievement of public interest aims, can pose serious problems to illiberal leaders
and, thus, is often restrained.

As discussed above, there are two core elements of the rule of law, as under-
stood in the European thought, that are connected with active and meaningful
presence of civil society: the protection of fundamental rights and the enactment of
laws through a transparent and participatory process. Consequently, it is to be
perceived that an environment enabling and promoting CSOs function and
activities is one where rule of law sub-principles are well-integrated and respected

122 Indeed, the Hungarian Government complied with the ECJ judgment after several months, but the
civic space of the country remains obstructed, European Commission, supra n. 88.

123 A possible solution would be the use of secondary legislation on environmental issues, e.g., the
Directive (EU) 2003/4/EC of the European Parliament and of the Council of 28 Jan. 2003 on public
access to environmental information and repealing Council Directive 90/313/EEC, OJ L 041, 14 Feb.
2003 and Directive (EU) 2003/35/EC of the European Parliament and of the Council of 26 May
2003 providing for public participation in respect of the drawing up of certain plans and programmes
relating to the environment and amending with regard to public participation and access to justice
Council Directives 85/337/EEC and 96/61/EC, OJ L 156, 25 Jun. 2003.

124 Scheppele, Kochenov & Grabowska-Moroz, supra n. 12.
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by the state authorities. Reversely, when CSOs are being oppressed or threatened,
it might be the case that some key rule of law elements are restricted. As such, the
status of civic space in a certain polity is an indicator of the rule of law125 or,
alternatively put, ‘as is the case for independent journalists and critical media,
attempts to suppress civil society actors should always be considered as a warning
sign with regard to the rule of law’.126

The European institutions seem to be conscious of the connection and the
importance of civil society in the rule of law spectrum as indicated in the examples
of the Annual Rule of Law Report and the case Commission v. Hungary
(Transparency of Associations). However, the limits of EU law (in its current
stage of development) alongside the political reluctance to engage in concrete
actions do not allow for holistic solutions. Only the systematization of the
European action would lead in meaningful results, restoring civil society in its
rightful rule of law place.

125 See ECtHR, Gorzelik and others v. Poland, supra n. 114, para. 88: ‘the state of democracy in the country
concerned can be gauged by the way in which [freedom of association] is secured under national
legislation and in which the authorities apply it in practice’, and ECtHR, Animal Defenders International
v. United Kingdom [GC], 22 Apr. 2013, no. 48876/08, para. 103: ‘it must be noted that, when an
NGO draws attention to matters of public interest, it is exercising a public watchdog role of similar
importance to that of the press’. See Robert Uerpmann-Wittzack, Freedom of Association: The Shrinking
Space of Civil Society. Contribution to the German-French Joint Conference: Democracy – Fundamental
Building-Block of the International Order? (2020), https://epub.uni-regensburg.de/44367/1/
Uerpmann_FreedomOfAssociation_final.pdf (accessed 30 Oct. 2021).

126 European Commission, supra n. 76.
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