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1. Crowd Logistic – Explanatory Introduction

The concept of crowd logistic implies complex legal questions. Through the use
of a crowd service, a prosumer (a non-professional private individual who
provides carriages either as an accessory to his private activities, such as
travel, or as a p2p or p2B-service),1 can agree to carry goods to a customer
who likewise uses the crowd service. Given the triangular relation between the
customer of the crowd service and the carrier,2 the authors seek to provide a
differentiated perspective on the legal issues divided into a consideration of the
internal relationship (crowd service and carrier) and an external relationship
(concerning the contractual relations with the customer). Crowd logistics
appears to be a long-awaited way to connect the landside with industrial areas,
to overcome underdeveloped infrastructure and to enable smaller companies
to find an access to the global market. If one considers the legal risks, however,
the idea appears fragile. In order to establish a reliable legal frame for the
participants of crowd logistics,3 the following concerns will introduce to the
potential risks the participants might face in the area of International Transport
Law. The authors consider carriage by road, rail and air to be the transport
modes most likely used for the crowd logistics business, which is why the focus
will lay on the COTIF-CIM, the CMR and the MC as the predominant
international conventions on these areas. The central question is whether those
international conventions apply to crowd logistics and the participants.
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2. The internal relationship: Prosumer as Carrier?
2.1 CMR
The CMR includes a contractual application scope4. According to Art. 1(1) CMR
the convention applies to an “international contract of carriage by road for
reward”. Given the broad definition of vehicle in Art. 1(2) CMR and the referred
Article 4 of the Convention on International Road Traffic of 1949,5 even cars
can meet the requirements and must be deemed vehicle according to the
Convention. The additional requirements of Art. 1 CMR remain however vague.
Especially the contract of carriage is not clearly defined, nor is the carrier.
Participants in crowd logistics could be covered and, therefore, be liable
according to the CMR. The exclusive application of the CMR to contracts of
carriage for reward could, however, be an argument for a restrictive
interpretation of the CMR and, therefore, an exclusion of the prosumer.
2.1.1 Contract of carriage by prosumer?
The carrier as central person under the contract of carriage by road is not
defined by the CMR. The convention does not include an express requirement
for the carrier to be a businessman although this will likely have been the
primary focus of its draftsmen. A prosumer is, thus, not automatically excluded
from the mandatory applicability of the CMR expressed in Art. 41 CMR. The
classification as carrier is a case-by-case decision.6 The crucial element of a
carrier is that he accepts responsibility for the carriage of goods.7 If a prosumer
undertakes to carry goods to another prosumer, there will be little doubt that he
agrees to be responsible for the goods during the time of his custody.
In contrast to carriage by air and rail, which is examined further below, the
prosumer will in most cases be driving his own car and will not use a vehicle
provided by a third party, e.g. an airline or a rail company. This supports the
element of responsibility accepted by the carrier. The triangular relationship
between the consignee, the prosumer as contractual carrier and a third party,
e.g. an airline or rail company as actual carrier is, thus, limited to the cases
where the prosumer uses an international bus service.8 The carrier’s liability
regime is, therefore, seemingly more straightforward compared to the other
modes of transport. The carrier is liable from the moment in which he takes over
the goods until delivery has occurred, Art. 17(1) CMR. Once the claimant
established that loss or damage occurred during this period, the carrier will be
liable if he cannot rely on one of the defences set out in Art. 17 CMR.9 Art. 17(2)
CMR contains the primary defences for loss or damage caused by wrongful act
or neglect of the claimant, claimant’s instructions, inherent vice or
circumstances which the carrier could not avoid and the consequences of which
he was unable to prevent. The carrier can also rely on a range of secondary
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defences under Art. 17(4). However, the carrier will, with regards to Art. 17(3)
CMR, not be relieved from liability in case his car or rental car is defective as
the responsibility to carry the goods with a roadworthy vehicle lies on him.10
A further crucial aspect under the contract of carriage by road is the issuance
of a consignment note. However, the absence of such note does not affect the
validity of the contract of carriage or the applicability of the CMR, Art. 4 CMR.
Art. 8 CMR requires the carrier to check the accuracy of the statements
contained in the consignment note, especially as to the number of packages
and the apparent good order and condition of the goods. This is a requirement
the prosumer might not be aware of. The lack of an adverse statement as to
the number of packages or the apparent good order and condition constitutes
prima facie evidence for the accuracy of the statements. The prosumer will not,
however, be estopped from bringing evidence to the contrary.11
2.1.2 A contract for reward – restricted to business?
The carriage of goods by road must be for reward in order to come under the
scope of the CMR. The reward itself is not defined by the convention. As it
seems that the draftsmen of the CMR aimed to prevent that parties can contract
out of the CMR by agreeing to a non-monetary compensation,12 the scope
should not be restricted to money as reward.13 The purpose of the restriction of
the CMR’s scope might be seen less in an attempt to provide an exclusive
regime for businessmen, but rather in the aim to exclude gratuitous carriages
as this might also have consequences on the contractual level.14 The provision
requiring carriage to be for reward has not often been subject to discussions,15
and it cannot be expected that this will change for the crowd logistics business
model.
2.1.3 Carriage by bus
A different situation arises in the case where the prosumer does not use his
own car but books a journey on an international bus service. The Convention
on the Contract for the International Carriage of Passengers and Luggage by
Road (CVR)16 might apply to the relationship between the bus company and
the prosumer. The fact that the prosumer actually carries goods for somebody
else, does not exclude him from the broad passenger’s definition contained in
Art. 1(2)(c) CVR. The carrier under CVR is liable for the passenger’s luggage
which has been places in his care, Art. 14(1) CVR. The convention has,
however, attracted limited international attention and merely nine states are
party to it while two further states signed it. This leads to a limited mechanism
of recovery for loss and damage available to bus passengers. If the goods
carried for the prosumer are damaged during the custody of the bus company,
the prosumer might face liability under the CMR without or with limited chances
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to claim compensation from the bus company. With regards to the broad
definition of vehicles in Art. 1(2) CMR, a bus can be brought under the scope of
the CMR. It seems, however, doubtable that the bus company would be
classified as successive carrier in terms of Art. 34 CMR as the bus company
will not accept the consignment note together with the goods. The prosumer
will, thus, be unable to claim directly against the bus company whereas the
initial carrier will be liable for the bus company’s default by virtue of Art. 3 CMR.
In the event of a defective bus, the application of Art. 17(3) CMR could be
considered. Whereas the prosumer did evidently not hire the bus, the
provision’s purpose is comparable to a situation where the carrier relies on the
personal use of a third party’s vehicle. For the above reasons, the application
of CMR on carriage of goods by bus passengers might lead to recourse gaps
and a disadvantaging situation for the prosumer as carrier.
2.1.4 Conclusion
It was shown that the prosumer can become liable under CMR when he accepts
to carry goods procured by the cloud logistics platform even though he might
not be aware of the convention’s mandatory application. The carriage of goods
can, thus, bear more consequences than the prosumer initially intended to
undertake. It must, however, be noted that the prosumer as carrier will be able
to rely on the CMR defences in Art. 17 and the package limitation in Art. 23(3).
The regime’s applicability is, thus, not wholly undesirable.
2.2 COTIF-CIM
International carriage by rail is governed by COTIF whereby it must be
distinguished between the carriage of goods and the carriage of passengers by
rail. The former is covered by the Uniform Rules Concerning the Contract for
the International Carriage of Goods by Rail (COTIF-CIM)17 whilst the latter is
addressed by COTIF-CIV. According to Art. 1(1) COTIF-CIM, the rules apply to
a contract for the carriage of goods for reward when the place of takeover and
the designated place of delivery are located in two different member states or,
if only one of these locations lies in a member state, when the parties agree
that the contract shall be subject to the rules. Although Art. 6(2) COTIF-CIM
obliges the carrier to confirm the contract of carriage with the issuance of a
consignment note, the absence of such note does, however, not affect the
applicability of COTIF-CIM. A contract of carriage by rail can, thus, come under
the rules even if the parties themselves are unaware of the regime’s
applicability. COTIF-CIM aims to achieve harmonisation between the different
conventions on carriage applicable on different modes of transport and was
drafted with the intention to complement the CMR regime.18 COTIF-CIM
provides for a mandatory regime which is reflected by Art. 5.
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2.2.1 Who is carrier subject to COTIF-CIM?
In contrast to the conventions examined before, COTIF-CIM defines the carrier
as “contractual carrier with whom the consignor has concluded the contract of
carriage pursuant to these Uniform Rules, or a successive carrier who is liable
on the basis of this contract”, Art. 3(a) COTIF-CIM. Although these definitions
seem to clarify the application scope, COTIF-CIM was presumably not prepared
to exclude or include a phenomenon such as crowd logistics. An application to
the concept depends on the interpretation of the term “carrier” and its
connection to the train itself. Art. 3(a) evidences that the approach to define the
carrier under COTIF-CIM is rather contractual than factual. This is, further,
supported by the fact that Art. 3(c) COTIF-CIM defines a carrier who has not
contracted with the consignor but is entrusted with the carriage in part or wholly
by the contractual carrier as “substitute carrier”. The substitute carrier is liable
in addition to the contractual carrier, Art. 27(1) COTIF-CIM. The clear distinction
between actual carrier and contractual carrier points in the direction that the
status of a carrier under COTIF-CIM exclusively depends on the terms of the
contract of carriage in conjunction with the conventions scope of application. It,
therefore, prima facie applies to a prosumer who agreed to carry goods from a
location in a member state to another prosumer in a different member state as
long as it is not a gratuitous carriage.
2.2.2 Does “carrier” under COTIF include prosumers?
The fact that reward must be provided to bring a contract of carriage by rail
under COTIF-CIM could be seen as reason to limit the scope of application to
businessmen. However, the reward under COTIF-CIM is not defined by the
convention itself. Similar to the situation under the CMR, reward seems to be a
broad category which does not prescribe that the reward needs to be in cash.
The indented similarities between COTIF-CIM and CMR point to the direction
that no distinction should be made between the two conventions. The broad
scope of applicability to “every” contract of carriage of goods by rail is a further
indication. Indeed, the draftsmen of COTIF-CIM will not have thought of the
extension to prosumers within crowd logistic business models. However, with
the current wording of the convention and the lack of evidence to the contrary,
the exclusion of prosumers from the scope of application is a rather awry
construction.
A reason to exclude prosumers could, however, be provided by the distinctive
development of the railway industries. In comparison to road transport, rail
carriage was, respectively is still, characterised by public carriers. Taking a
glance at the history COTIF-CIM, it can be seen that the term “carrier” was not
introduced before the Vilnius Protocol in 1999. 1980 COTIF-CIM spoke of
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“railway” instead. The issue whether prosumers can be carriers would, thus,
evidently not arise under the older wording. One reason for reforming the scope
of COTIF-CIM was to stay abreast of the increasing privatisation of railway
services. The lack of a free market for transport services was previously
criticised by the European Court of Justice.19 In consideration of the change of
wording’s purpose of liberating the market and in comparison to the CMRregime, it cannot be seen as suspending factor that a carrier is not a railway
company but a prosumer.20 This is, moreover, supported by the fact that
COTIF-CIM does not prescribe a specific mode of transport which is contrasting
the CMR-situation in which Art. 1(1) delineates that goods must be carried by
“vehicle”. Whereas this may be due to the reason that transport on railway
tracks was traditionally assumed to be inextricably linked to trains,21 it opens up
or at least doesn’t expressly exclude carriage on railway tracks but inside a train
waggon provided by a party different from the contractual carrier.
The dichotomy of passengers, on the one hand, and carriers, on the other hand
could still point in the direction of inapplicability to prosumers, but there is little
evidence in support of this thesis. Under the currently applicable legal
framework, prosumers could, thus, be classified as contractual carriers.
2.2.3 Carrier’s liability and passenger’s rights – recourse gaps?
Whereas the carriage of goods by the crowd logistic carrier is subject to COTIFCIM, the relationship between the rail company is governed by COTIF-CIV
respectively, for carriage in the European Union, by the Regulation
1371/2017.22 The regulation is based on COTIF-CIV but additionally applies to
domestic transport.23 The divergence of the two regimes could lead to recourse
gaps for the crowd logistics service.
Despite the classification as carrier under COTIF-CIM, the prosumer will still be
a passenger under COTIF-CIV and the Regulation 1371/2007. In the following
it will be referred to the latter. The term “luggage” remains undefined by the
regulation. Whereas under common law luggage must be carried for the
passenger’s personal use to be subject to the carrier’s liability,24 there is nothing
in the regulation’s wording or the recitals which would indicate that luggage
carried for a person different from the prosumer would be excluded from the
scope. Regarding liability for damage to passenger’s luggage, it must be
distinguished between hand-luggage and registered luggage. Subject to
Art. 33(2), the carrier is merely liable for damage to hand-luggage, which
includes life animals, if the loss or damage is caused by the fault of the carrier.
A different situation arises in the event of the passenger’s death or injury in
which case the carrier is liable for hand-luggage. For the ordinary situation in
which a prosumer carries his luggage with him, it will, thus, be difficult for him
to prove the carrier’s fault as cause of loss or damage. Interestingly, Art. 34,
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which limits the carrier’s liability to 1 400 SDR per account, merely applies to
Art. 33(1) and not Art. 33(2). Once it is established that loss or damage was
caused by the fault of the carrier, liability is, thus, not limited.
For registered luggage, however, Art. 36(1) establishes the carrier’s liability for
loss, damage of delay from the time of taking over until delivery of the goods.
Art. 36(2) contains the common primary defences of liability for passenger’s
fault, inherent vice and circumstances which the carrier could not avoid and the
consequences of which he was unable to prevent, also known from Art. 17(2)
CMR. The onus to prove the applicability of the primary defences lies on the
carrier, Art. 37(1). The secondary defences for insufficient packing, special
nature of the goods and goods not acceptable for carriage are contained in Art.
36(3) with a modified burden of proof in Art. 37(2). The regime for registered
luggage resembles the provisions on the carrier’s liability under COTIF-CIM.
Art. 23(1) COTIF-CIM established the basis for liability while Art. 23(2) provides
for the primary defences and Art. 23(3) for the secondary defences. The
regimes are congruent except for additional secondary defences for open
waggons, loading operations by the consignor or the consignee, live animals
and attended goods. For apparent reasons, open waggons and live animals will
play a minor role in crowd logistics. It is, further, difficult to imagine a situation
where the consignor or consignee, takes part in loading operations. When
goods are taken with a carrier’s luggage, he will automatically attend the goods
during the journey. However, this situation will scarcely be covered by Art.
23(3)(f) as the goods need to be attended by virtue of an agreement or
applicable provisions. Moreover, there must be causation between the
attendance and the loss or damage.
With the rather congruent regimes on liability for registered luggage under the
regulation and goods under COTIF-CIM, recourse gaps are more likely to arise
for cargo carried as hand-luggage. A further difference lies in the limitation of
liability which is 17 SDR per kilogram of gross mass short under Art. 30(2)
COTIF-CIM in contrast to 80 SDR per kilogram of gross mass short respectively
1 200 SDR per luggage item for a proved amount of loss or damage under Art.
41(1)(a) of the regulation. Further, even if the amount if loss or damage could
not be established, the carrier is liable for liquidated damages of 20 units of
account per kilogram of gross mass short or 300 units of account per item of
luggage under Art. 41(1)(b). The carrier’s liability under the regulation is, thus,
more advantageous for the contractual carrier.
A different situation arises in the event of domestic carriage. In this regard, the
carrier is not able to rely on COTIF-CIM and liability depends on the contract or
the rules of domestic law governing the carriage by rail. However, the rail
company as actual carrier will, at least in the European Union, be able to rely
on the limitations set out in Regulation 1371/2007 vis-à-vis the contractual
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carrier. In dependence of the relationship between the contractual carrier and
the prosumer to whom delivery is to be made, the prosumer might face liability
which goes beyond his rights under the passenger rights regulation.
Subject to Art. 40 COTIF-CIM, the carrier is liable for his servants and other
persons whose services he makes use of for the performance of the carriage,
when these servants and other persons are acting within the scope of their
functions. In cases in which it must be distinguished between the contractual
carrier, offering the service on the crowd logistics platform, and the railway
company as actual carrier, Art. 40 could create a link between the liability of
both carriers. The provision was, however, undoubtedly not drafted to deal with
crowd logistics. The use of the term “person” prima facie contradicts the
application to the performing railway company. However, the provision, further,
states that the infrastructure operators (“managers of the railway infrastructure”)
shall be considered as persons whose services the carrier makes use of for the
performance of the carriage. This clarification sheds some light on this issue.
The express incorporation of the infrastructure operators seems to open up
Art. 40 for the extension to any party contributing to the contractual carrier’s
cause. The infrastructure operator is for the railway company, what the rail
company is for the passenger. It seems from Art. 41(2) that a claim can be
brought directly against the persons whose services the carrier makes use of
for the performance of the carriage. In this case the limitations of COTIF-CIM
apply mutatis mutandis to this claim. The system apparently follows the system
of the Montreal Convention.
2.2.4 Conclusion
The legal framework applicable to the carriage of goods by rail is not prepared
for a phenomenon like crowd logistics. The separation between carriage of
passengers and their cargo on the one side and carriage of goods on the other
side poses difficulties for reconciling the liability regimes. This is particularly
problematic for the distinction between hand-luggage and registered luggage
for the carriage of passengers as a similar distinction cannot be found for the
carriage of goods. COTIF-CIM is evidently not prepared for passenger-carriers
having supervision over their luggage respectively cargo during the journey.
The future suitability of the currently applicable framework can, thus, be
doubted.
2.3 Montreal Convention
According to Art. 1 para 1 MC the Convention is applicable to the “international
carriage of persons, baggage or cargo performed by an aircraft for reward”.
Art. 1 para 4 MC further permits an application to carriage, whereby the person
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who is actually performing the carriage is not the one, that concluded the
contract with the consignor or the passenger.
Since it is also – like the carriage by rail – unlikely that the party agreeing to
carry the item to its destination owns an aircraft or is actually flying the item,
there are two levels to be considered. First, the relationship between the
customer through the crowd service acting as agent and the carrier (2.3.1).
Second, how this carrier is contractually related to the airline as actual carrier
(2.3.2). The latter question will be answered according to the categorization of
the item as cargo or baggage.

Carrier =
consignor

Airline =
actual carrier
Art 18 MC

Crowd
Service as
agent of the
customer

Art 17 para 2,
22 para 2, para
5 MC

Carrier =
passenger

Airline = carrier

2.3.1 Who is a carrier?
Via a crowd service, a party can offer carrying an item. If this party does this by
using the transport mode, Art. 1 para 1 MC seems satisfied as it links to the
actual circumstances.
The characterisation as carrier is uncertain since the Montreal Convention does
not define the term. There is merely a distinction between a contractual carrier
and an actual carrier, which will be of interest later on. Which specific
obligations a carrier has to perform is, however, not clear. The uncertain term
must be interpreted according to the system of the conventions and
independent from national approaches. A carrier is – according to the majority
of legal scholars and courts – a party that is willing to obtain responsibility for
the transport of an item by preserving its unharmed condition.25 The party, who
is willing to take responsibility for a carriage by an order via a crowd service
does certainly satisfy this requirement.
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Whether this party is a prosumer or a businessman is of no relevance since the
Montreal Convention even allows an application for gratuitous carriage.26 As a
counter argument, a prosumer acting as carrier must be considered carrier by
the convention. The fact, that national laws follow different approaches whereby
only commercial transport satisfies the preconditions for a contract of carriage
under commercial law27 does not affect the uniform law as it exists and applies
independently from and beside the national law.28
The party participating in the crowd logistics and agreeing upon a carriage of
an item on its way – maybe due to simple occasion – by an aircraft, does not
necessarily have to fly the aircraft. This is due to the distinction between a
contractual and an actual carrier. According to Art. 39 MC the contractual carrier
is the one concluding the contract of carriage as principal. An actual carrier is
the party performing “by virtue of authority from the contracting carrier, the
whole or part of the carriage, but is not with respect to such part a successive
carrier within the meaning of” the Montreal Convention. A party agreeing on a
carriage of an item for another party through the crowd service interfaces must
be considered contractual carrier as it makes the contract of carriage governed
by the Montreal Convention. Since the airline performs the flight, it is the actual
carrier.
Further and more importantly, the contractual carrier is responsible for the acts
and omissions of the actual carrier according to Art. 41 para 1 MC. Given the
possibility that the contractual carrier – in relation to the customer – can be
considered passenger or consignor with respect to the contract with the airline
as actual carrier. The contractual carrier can therefore appear as a bipolar party.
Whether a carrier-actual carrier relation only satisfies Art. 39 MC if the parties
remain carriers will be questionable. The airline won’t be aware of its position
as actual carrier. Art. 39 MC, however, does not require a contract but merely
the authority from the contracting carrier, which is why the unliteral consent by
the contracting carrier is sufficient.29 As a consequence, it must be sufficient
that the actual carrier merely knows that the baggage is in the hold or on board
of the aircraft. According to Art. 45 MC the consignor to whom the contractual
carrier is responsible can claim either it or the actual carrier with the quite
delicate legal consequences that the one claimed can get recourse of the
respective other carrier, Art. 48 MC. For the prosumer who agreed to carry an
item this becomes extremely dangerous since the claim against the airline for
damaged baggage can be higher than the one for claiming damaged cargo.
The following part will consider this in depth.
2.3.2 Baggage of a passenger or cargo of a carrier
A person - regardless whether it is carrying an item or not - in an aircraft on its
way home from vacation will be considered a passenger. The item however can
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be considered baggage or cargo. Considering the legal consequences, this
distinction is quite essential given the fact that the carrier’s liability and defences
vary depending on the qualification as baggage or cargo.
The outcome of this categorisation is also essential if one considers the different
legal consequences with regards to the amount of the carrier’s liability.
According to Art. 17 para 2 MC, the carrier is liable for damages or destruction
of the baggage, while it is liable for harmed cargo under Art. 18 MC. Not only
are the available exemptions and defences different but also the limitation of
this liability according to Art. 22 MC. While the carrier of cargo can rely on a 19
SDR/kg limitation even in the event of wilful misconduct by the carrier, the
limitation for a liability concerning damaged baggage is significantly higher –
1131 SDR/kg. Furthermore, Art. 22 para 5 MC totally denies the carrier the
limitation of liability if the baggage was harmed due to an intentional or reckless
act or omission by the carrier or its agents.
And so, it is possible that the contractual carrier is liable to the customer with a
limitation of 19 MC, while the airline that is used by the carrier is liable to a
higher amount.
Art. 17 para 4 MC does not define baggage itself but rather clarifies that it does
not depend on whether the baggage was checked or unchecked. It does
however make a crucial difference with regards to the requirements for the
liability of the carrier, whether the item is still within the area of control by the
passenger, if it is unchecked, or in case of checked baggage. Art. 17 para 2 MC
shows that the closer the passenger is, the more important the proofed fault of
a carrier becomes. The line between checked baggage and cargo is however
blurred if the item is bulky or considered oversize luggage.30 In such a case
Art. 18 MC would be applicable.
However, applying the maxim of accessorium non ducit, sed sequitur principale
one must certainly consider items carried in the cabin a baggage as it merely
follows the passenger and remains in its superordinate control.31 The item in
charge of the party, hence, the ability to protect the goods from any harm due
to a certain status of capacity is, however, not sufficient for distinguishing
between luggage and cargo in the hold of the aircraft.
Considering the recourse option according to Art. 48 MC, the airline against
which compensation was claimed by the customer or the crowd service directly
had to pay a higher amount of damages as the carrier would have to
compensate. And although Art. 44 MC seeks to prevent an improper advantage
of the claimant by evading the included limitations of liability32, it does not
prohibit to raise a claim against the actual carrier as long as the liability limits in
the MC are respected. This is a scenario whereby the contractual carrier can
face serious recourse problems.
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The wonderful idea of combining vacation trips with small carriages and earning
money leads to unpredictable consequences for the party that agreed upon
carrying the item via crowd service platforms.
3. The external relationship
For the external relationship the contract of carriage itself is the uncertain factor
as the crowd service is merely acting as an intermediary between the customer
and the carrier. Furthermore, the crowd services do not always make it clear
that the contract concluded is a contract between them and the crowd service
instead of the carrier. This is mainly due to the fact, that crowd services seek to
evade the obligation of being a contracting party.33
3.1 Crowd service as contracting party?
One possible option can be, that the crowd service and the customer are
contractually related. Within the European Union, the ECJ decided about the
position of a platform service and its role for or against a contractual relation. In
the case eBay v. L’Oréal the ECJ deemed a platform no longer as neutral party
if it plays an active role.34
This is the case if the platform operator goes beyond providing information
about the independent participants without evaluating them in a technical or
administrative way. If this active role enables the operator gaining information
and data about the participants and therefore getting in the position to control
the data, the platform operator is engaged in the contractual relation.
A crowd service can bring together customer and carrier in different ways, the
more the crowd service is assisting the participants, the more likely is its role
as contracting party and therefore as party which can be held liable.35
The platform can merely inform about the available potential carriers in a
specific country. More likely, however, is a broader service office by the crowd
service as the customer usually seeks for offers concerning its specific
conditions including duration of the transport, price, place and availability.
In the recent judgement of the ECJ in the case Asociación Profesional Élite Taxi
v. Uber Systems Spain SL the judges qualified the intermediation service of
Uber as service according to Art. 56 TFEU.36 The judges emphasised how Uber
influences the participants through contractual conditions and excluding drivers
from the selection in case of unappropriated conduct, safety or driving
conditions. The ECJ further qualifies the service offered by Uber as one in the
field of transport.
Given the usual possibility in the crowd logistics sector that the customer can
evaluate the carriage afterwards which influences the ranking position of the
potential carrier for future transports, an influencing factor is given as well.
Further, crowd services are intermediation services due to the fact that they list
© AET 2018 and contributors
ISSN 2313-1853

12

European Transport Conference 2018

possible matches by using some kind of algorithm that links the conditions of
the customer with the available carriers that could satisfy these needs. Since
there is a contractual relation between the customer and the crowd service,
there is also a way to claim compensation from the crowd services in case
anything went wrong.
3.2 Carrier or freight forwarder or broker?
In order to anticipate the amount of damages, the position of the crowd service
must be examined. While the international contract of carriage by a certain
transport mode is harmonised by uniform conventions, the contract of freight
forwarding is not. The distinction between those two types however is a national
matter, to be decided before one discusses the satisfaction of the application
scopes of one of the transport conventions.
While the freight forwarder merely arranges the carriage of goods,37 the carrier
is responsible for the success of the carriage as the principal.38 In reality
however, the distinction is difficult and calls for a comprehensive examination
of the given circumstances.
For a categorisation it is again decisive to what degree the crowd service is
assisting the customer and to which extent it assumes responsibility for the
successful carriage. Given the peer to peer character of the crowd logistics
model, it is quite unlikely and unusual that the crowd service is acting as
principal that assumes responsibility for the carriage. The common evaluation
system proves the argument, that the success of the carriage should not be in
the sphere of responsibility of the crowd service but rather in these of the
participants. The customer can choose the carrier which satisfies its criteria,
while the carrier can influence the likelihood of getting the job by performing
well. The legal examination should not be different if only one carrier meets the
requirements of the order of the customer as it is not in the capacity of the crowd
service to have independent participants everywhere at any time.
The carriage would, however, not be possible without the crowd service. Given
the similarities to the Uber scenario,39 the pure intermediation commission is in
the focus of the business model. The contractual relation between the customer
and the crowd service does not go beyond this. The crowd service can be
considered as broker or forwarding agent.40 A forwarding agent mainly agrees
to conclude contracts of carriage in the name of the principal, here potentially
the customer.41
The scope of potential subjects of liability of the crowd service seem small due
to its mainly coordinating but not deciding role. It merely provides an algorithm
for ranking the potential carriers and distributing them to the parameters of the
demanded dispatch. The former criteria usually base on subjective
measurement, which should not be base for a liability since at least an arbitrary
list can be prevented. As long as the choice-making process belongs to the
customer, the crowd service cannot be held liable for bad choices except, where
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errors of the parameters (recommendations, evaluation algorithms) caused a
wrong choice.42 It could, however, be extremely difficult for the customer to
establish a sufficient body of evidence as the customer made the final decision.
3.3 Relation between the customer and the contractual carrier
The quite likely categorisation of the crowd service as forwarding agent means
also that a contractual relation, more precisely a contract of carriage, exist
between the customer and the contractual carrier. As consignor the customer
is usually obliged to provide sufficient information over the item to be carried43
and even ensure a sufficient package44. In case of non-compliance the
customer can be held liable and provides the carrier with a defence of its
liability. Furthermore, if the customer is an ordinary prosumer it is not
necessarily clear to it that the contractual carrier is usually protected by the
limitations of liability provided by the conventions nor that the costumer has to
proof the damage within the period of responsibility of the carrier.45 Given the
usual circumstances, whereby the distance between the item and the customer
might be too far and the dispatch starts anywhere far without clear information,
the burden of proof on the customer seems quite heavy. If the customer is a
prosumer, it is extraordinary burdened. The protective provisions which were
established in the EU could risk running dry.
4. Conflict with protective EU standards?
Crowd logistics aims to establish a logistic network by involving normal persons,
thus prosumers without a particular logistic business. Depending on the
qualification of the external relationship as either a contract of carriage under
international regimes including limitations for liability or contract of freight
forwarding with certain possibly lower limitations of liability, the crowd logistic
service might go to the expense of either the one or the other prosumer. The
EU provided numerous standards in order to protect consumer from abuse of
market power, information asymmetries or simply negotiation power by the
other party. One of the central goals of the EU according to Art. 169 TFEU is
the improvement and strengthening of consumer protection. The concept of
crowd logistics provides a possibility to connect prosumers and possibly to
enhance their trust in the internal market, but only if the legal risks are
predictable and feasible. Applying the Conventions and national law to the
crowd logistics as prescribed above leads, however, to severe legal
consequences, from which some are not even predictable. Recourse gaps are
far away from an acceptable level of legal risks. Member states to the EU and
the Transport Conventions are challenged. The following part will show how it
might be possible solving the tension in compliance with EU standards.
The EU is member of the MC and the COITF-CIM. According to Art. 216 para
2 TFEU, the member states are bound by the ratification by the EU. Since the
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Conventions are part of the EU law, the ECJ is the competent court to interpret
their provisions with binding force to the member states.46
With regards to the CMR, to which the EU is not a member, merely Art. 351
TFEU is of essential importance. In this regard the member states are obliged
to respect the principles and standards of the EU by applying international law
and fulfilling international obligations.
4.1 Consumer law lex specialis qua ECJ judgements?
The EU adjusted some of their regulations in order to comply with the
requirements of the convention.47 Art. 216 para 2 TFEU permits the EU to
become member of an international treaty and conclude them with a binding
force to the member states. International treaties whose member states are the
EU, the member states of the EU and third, non-EU members are considered
mixed agreements48 by the ECJ. The ECJ assumes the power of interpretation
of those agreements with a binding force for the member states without drawing
attention to distribution of power between it and the member states.49
However, the ECJ also emphasized, that it is willing to interpret the Montreal
Convention, by demarcating its scope to EU law, explicitly the passenger rights
regulation.50 In the case IATA and ELFAA the ECJ based its argumentation and
the broad interpretation of the regulation on the goals of the Montreal
Convention codified in its preamble that refers also to consumer protection.51
The court raised the consumer to a higher rank then the other goals named in
the Preamble in order to broaden the scope of the regulation and diminish the
ambit of Art. 19 MC. As it is already set up in the Convention and many special
rules on consumer protection exist, it could be considered as a natural step to
interpret the Conventions restrictively and give preference to the special rules
on consumer protection. The consumer law could thus be considered as lex
specialis to the Transport Conventions, that enjoy preference over the uniform
law. As a very important example the recourse gaps arising out of Art. 39 ff MC
could be prevented by excluding contractual carriers that are passengers with
baggage in relation to their actual carriers. The consumer protection as one of
the central aims of the Montreal Convention could serve as argument for such
an interpretation especially where no special consumer rules or prosumer rules
exist at the EU level and different measures are required.
4.2 The force of Art. 351 TFEU – restrictive interpretation as the least
Mainly with regards to the CMR, to which the EU is not a member, a restrictive
interpretation of the convention can be obligatory due to Art. 351 TFEU. Art.
351 TFEU imposes a duty on the member states to interpret52 international
treaties that where concluded before the TFEU and the TEU entered into force
in compliance with the principles of the EU. Although the CMR is a hybrid
construct with elements of international agreements and uniform law, it should
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be considered as an agreement to which the rules on international treaties
apply.53
The severe legal risks the CMR provides for the costumer as consignor and the
carrier at the other end could be decreased by interpreting the convention
restrictively. One option would be to require a carriage for reward within a
business and indirectly exclude the consumer from the application scope of the
CMR. This, however, would not only provide advantages, as the consumercarrier is at least protected by the 8,33 SDR-limitation. An unlimited liability
according to Art. 29 CMR could then be applied less frequently as it by some
national judges.54 This advantage at the one side goes, however, to the
expense of a potential consumer-costumer, who could hardly be released from
its burden of proof or the obligations to pack the item and to provide sufficient
information given the comprehensive mandatory frame of the CMR. While the
provisions in Art. 29 CMR are accessible to an interpretation, Art. 11 CMR is
not. Art. 10 CMR, the responsibility for the package grounds at the usual
circumstance, that the consignor has the expertise about the nature of the
item.55 Here the Judges may use this as starting point for a restrictive
interpretation in order to release the consumer from the duty to pack or at least
decrease the standard for a sufficient package.
4.3 Increasing the responsibility of the intermediary
The biggest issue that arises from the crowd logistics concept is that the only
commercial party is the intermediary, hence a rather passively acting party that
merely brings together two consumer that have to bear the burden of major
liabilities. It is only natural that the one who should shoulder more responsibility
is the crowd service. The European Commission recently released a proposal
on a regulation for promoting inter alia transparency for online intermediation
services, unfortunately exclusively for business users.56 Given the importance
of the crowd service provider that enables the contractual relation between the
consumers, the information duties imposed on the crowd service should be
increased. Considering numerous consumer protective regulations/directives,
the informative base for making a decision was always considered as essential
for the consumer to develop trust in the internal market.57
Art. 14 of the E-Commerce directive58 includes provisions on hosting in the ECommerce sector and bases on the concept of “information society service”.
The ECJ took this as main incentive to apply the rules on hosting, including
severe duties of transparency and information to platform operator.59 Even
clearer were the judges in the case Sotiris Papasavvas, the ECJ interpreted
Art. 2 lit a of the E-Commerce Directive as based on “information society
services” by which also businesses are covered, whose service is not only
information.60 The judgments clarified, that the information society service is a
far reaching concept, that affects and covers severe parties and relations even
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though a remuneration is not given for the specific contractual relation but
merely through advertisement. Platform operators are thus obliged to provide
sufficient information and transparency.61
Applying those thoughts to the crowd logistics the legal examination is not
different. The position of the crowd service enables it to control and coordinate
data to a large extent. It participates in the information society service. Whether
the customer or the carrier pay remuneration for the service the crowd service
provides is irrelevant since even data might be considered as remuneration in
itself.62 The E-commerce directive does not directly apply to the crowd logistics
concept as it is mainly tailored to a B-C-Business. However, as an argument “a
maiore ad minus” the duties of the intermediary to provide sufficient
transparency must even more exist if the participants are consumers on both
sides. The crowd service must thus inform about the limitations of liability, the
burden of proof and the legal risks at both sides. Another option would be to
provide dispute settlement mechanisms such as mediation or adr-solutions
equivalent to the those included in the proposal by the European Commission63
in Art. 9 and 10.
5. Conclusion
The article could proof that prosumers face severe legal risks by participating
in the crowd logistics concept. This is mainly due to the fact that international
transport conventions do not distinguish between professionals or nonprofessionals. They even allow delegating the entire carriage to an actual
carrier. As a natural but faithful consequence, prosumers are considered carrier
under the conventions, the customer considered consignor. Both sides bear
numerous legal duties under the Conventions. Given the lack of experience
usual non-professionals have, it is urgently necessary to inform them before
they enter in legal relationship with each other. A customer and a potential
carrier were brought together trough the crowd service operator merely acting
as agent. The costumer and the carrier are independent and face different risks.
Although the crowd service operator is only an intermediary it should made
more responsible by imposing duties to inform and to offer judicial help on it.
Further, for all three considered Conventions the mechanisms under EU law
provide help and ensure the protective frame of EU consumer law. While for
international carriage by rail or by air the respective conventions became EU
law according to Art. 216 TFEU and can therefore be considered lex generalis
compared to the consumer protection law, the CMR needs to be interpreted
restrictively according to Art. 351 TFEU.
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