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Dankwoord

Laat ik beginnen met eerherstel voor Scylla en Charybdis. Zij staan tenslotte symbool voor 

de fascinerende risico’s en dilemma’s die me indertijd aanzetten tot dit promotieonderzoek.

Scylla en Charybdis worden ten onrechte weggezet als twee kwaden. ������  (Scylla) heeft 

zes hongerige hondenkoppen op lange nekken – maar hoezo maakt dat haar slecht? ��������  

(Charybdis – zij die naar beneden zuigt) heeft altijd dorst – maar hoezo is dat haar te ver-

wijten? Laveren tussen Scylla en Charybdis is dan ook niet kiezen tussen twee kwaden, zoals 

Odysseus kennelijk dacht toen hij lafjes zes kompanen opo�erde aan Scylla. Het is navigeren 

te midden van risico’s. Wat de Argonauten eerder wél zonder kleerscheuren volbrachten, zij 

het met nautische assistentie van ����� (Thetis, de moeder van Achilles).

Niet om mezelf met een vooraanstaande zeenimf te vergelijken, maar deze dissertatie is ook 

een soort navigatiehulp. Niet voor mythische helden maar voor moderne wetenschappers, 

toezichthouders en beleidsmakers. De rest van deze paragraaf is gewijd aan iedereen die 

heeft bijgedragen aan deze academische reisgids, door input te leveren of door het onderlig-

gende onderzoek mogelijk te maken. Mocht je niet tot dat selecte gezelschap behoren en dit 

dankwoord lezen in de stiekeme hoop dat je er toch in staat: kom naar het promotiefeest – dat 

is gewijd aan jou en alle andere mensen om mij heen die ik dankbaar ben voor hun rol in 

mijn mooie bestaan.

Mijn promotoren zijn nog net niet zo legendarisch als Scylla en Charybdis maar als duo 

tenminste zo e�ectief om een mens scherp te houden. Heel veel dank, Muel en Judith, voor 

alles. Het is een rijke ervaring geweest om na mijn veertigste nog een nieuwe dimensie toe 

te voegen aan mijn professionele identiteit – en jullie waren daarbij mijn rolmodellen. Bij elk 

overleg toonden jullie mij twee complementaire voorbeelden van een wetenschapper. Door 

jullie niet a�atende betrokkenheid met mij en met dit promotietraject, jullie brede en diep-

gaande kennis en inzicht, door de buitengewoon hoge lat die daarbij hoort en de toewijding 

en volharding die nodig zijn om die lat een keertje aan te tikken. Ik heb besmuikt gegrinnikt 

om jullie ambiguïteit toen ik mijn eerste artikel zonder slag of stoot langs de peer review kreeg. 

Blij voor me, uiteraard, maar jullie baalden ook een beetje: “Nu is je verwachtingspatroon 

voorgoed verpest, Aute. Zo soepel zal het bij je volgende artikelen nooit meer gaan.” In de 

jaren daarna heb ik keer op keer ondervonden hoezeer jullie hier weer gelijk in hadden: ook 

mijn academische pad was geplaveid met afwijzingen. Judith, bedankt ook voor je mooie 

aandeel in ons gezamenlijke publicatie; Muel, hopelijk vinden wij alsnog een gelegenheid om 

samen iets te schrijven?



Behalve aan mijn promotoren heb ik ook veel gehad aan onze onderzoeksgroep Modern 

Toezicht, onder de verbindende leiding van Martin en Muel. Han, Jos, Kees, Leonie, Lilian, 

Marcel, Martien, Martin, Rob: jullie ook hartelijk bedankt. Natuurlijk voor het plezier dat we 

hadden als groep en voor jullie scherpe en constructieve input op mijn concepten. Maar ook 

omdat in onze discussies altijd tastbaar was hoe waardevol het is om wetenschappelijke vragen 

te benaderen met de blik van een praktijktoezichthouder. Daarmee hebben jullie mijn geloof 

in dit project vaak een boost gegeven.

Leonie ben ik daarnaast ook veel verschuldigd voor haar grote aandeel in ons gezamenlijke 

casestudies. Altijd een plezier om met je te werken, Leonie – dankzij jou kon ik het prima 

hebben dat dit laatste deelproject drie jaar duurde, waar wij eerst naïef dachten in een half-

jaartje wel grotendeels klaar te zullen zijn. Ik ken niemand die zo stralend blij kan worden van 

een groeiend wetenschappelijk inzicht als jij.

Met zijn tweeën hadden Leonie en ik in die periode vier begeleiders. Gelukkig bleek dat een 

luxe te zijn: alle vier gaven ons de ruimte om hun – soms nogal uiteenlopende – adviezen 

te integreren in onze eigen visie. Wat uiteindelijk leidde tot een doorwrochte publicatie. 

Annemiek en Roland: dank jullie wel. Naast mijn eigen promotoren waren ook jullie – zij 

het wat meer op afstand – academische rolmodellen voor mij.

Zonder Wilte, met wie ik de kwantitatieve analyse van dit promotieonderzoek verrichte, weet 

ik niet hoe ik het zou hebben gered. Jouw enthousiaste reactie, Wilte, op mijn suggestie om 

deze analyse samen te doen was achteraf gezien het kantelpunt in de moeizaamste fase van 

deze reis. Niet alleen vanwege je kwantitatieve vaardigheden of je wetenschappelijk hart. Of 

vanwege de nuchtere én consciëntieuze manier waarop je die eigenschappen inzette voor 

onze analyse. Maar vooral omdat ik er op dat moment doorheen zat en ik toen, door met 

jou samen te werken, heb geleerd waarom wetenschap pas gaat leven als het een team e�ort 

is. Daarin schuilt niet alleen de inhoudelijke synergie maar ook veel van het plezier en de 

voldoening die we ontlenen aan wetenschappelijk werk – waarmee we ook de obstakels 

relativeren en uiteindelijk overwinnen.

En dan de mensen en instituties die op een andere manier deze academische reisgids mogelijk 

maakten. Voorop Ruud, die zich op het moment suprême hard maakte voor mijn toetreden 

tot de Modern Toezicht onderzoeksgroep – inclusief de tijdsinvestering die dit vroeg van 

de AFM. Daar ben ik je nog altijd dankbaar voor, Ruud. Dank ook aan Theodor die dit 

‘sponsorde’. Aan de AFM, IOSCO, de NZa en natuurlijk de EUR, voor het faciliteren van 

mijn onderzoekswerk, en aan alle �jne collega’s die dit ondersteunden (of toch tenminste 

mijn verdeelde focus ruimhartig tolereerden). Aan de wetenschappers op wiens werk ik heb 



voortgebouwd. En tot slot dank aan alle interview- en enquêterespondenten die belangeloos 

hun tijd en toezichtkennis ter beschikking stelden.

Hopelijk is het ieders investering waard geweest als deze dissertatie bijdraagt aan de kwaliteit 

van ons mooie ambacht.





1 Introduction
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1.1   The supervisory experience that prompted 
this PhD project

How regulators respond to harmful but nevertheless legal organizational conduct in their 

supervisory practice is fascinating. I �rst became intrigued with this response while working 

as a supervision o�cial at the AFM1 where I was leading the AFM’s “Focus on Customers’ 

Interests” (Dutch: “Klantbelang Centraal”) supervisory program. This section elaborates on 

this experience in order to provide a tangible entry point to the dissertation’s subject matter. 

Section 1.2 provides the scholarly introduction.

1.1.1  The AFM’s supervisory “Focus on Customers’ Interests” 
program

The AFM’s Focus on Customers’ Interests program (FCI program) was set up in the aftermath 

of the 2008 �nancial crisis. That crisis had severely undermined public trust in the �nancial 

sector and resulted in a broad consensus that the major banks and insurance companies had 

lost sight of their social function of meeting the �nancial service needs of their customers 

(a formal parliamentary inquiry adopted this notion).2 The consensus was that regaining this 

focus required an overhaul of these enterprises’ organization and corporate culture and the 

AFM’s multi-year FCI program was set up to prompt this organizational and cultural shift.

The most peculiar attribute of the FCI program was its meagre legal foundation. There 

was no regulatory obligation for �nancial enterprises to serve their customers’ interests or 

even take them into account.3 This meant that the FCI program could not resort to formal 

enforcement measures to push banks and insurance companies in the desired direction. The 

legislator ultimately drafted a regulatory norm to that e�ect, but this was only implemented 

in 2014 after a lengthy legislative process.4

The AFM thus found itself caught between the two monsters of Scylla and Charybdis5: it 

could fail to intervene (and thus become the focal point of the public’s indignation); or it 

could fail to adhere to its legal mandate (and thus act without the back-up of formal enforce-

ment powers). Enterprises and regulator alike were under intense reputational pressure to 

1  The Autoriteit Financiële Markten (AFM) is the Dutch �nancial conduct regulator.
2  Tweede Kamer der Staten-Generaal (2010). Parlementair onderzoek �nancieel stelsel.
3  There were some speci�c rules for particular service categories that could be placed under this general head-

ing but enforcing those rules would clearly not trigger the major organizational and cultural shift deemed 
necessary.

4  Article 4:24a Wet op het Financieel Toezicht.
5  Scylla and Charybdis were sea monsters in Greek mythology (notably Homer’s Odyssey). They occupied op-

posite sides of the Strait of Messina. Sailors avoiding Charybdis risked passing too close to Scylla and vice versa.
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take swift action and the AFM found that waiting for regulatory reforms to take e�ect 

was not a desirable option. And, despite their public pledges to (re)focus on serving their 

customers’ interests, banks and insurance companies continued a range of harmful but still 

legal practices (see below for examples). So, although the AFM had no viable legal basis to 

intervene, it found it had to do something.

The FCI program was created as a response to this predicament. And for a few years, with the 

societal wind at its back, the program was surprisingly successful.6 It prompted comprehensive 

organizational and cultural overhauls with all major retail banks and insurance companies 

as well as many other �nancial enterprises. Within a few years, this AFM methodology had 

resulted in substantial improvements in how Dutch �nancial customers’ interests are served.7

The remainder of this section discusses a range of components of the FCI program. In 

particular, it highlights what is intriguing about such responses to harmful but legal corporate 

conduct. It also evokes the questions why and how regulators might undertake these supervi-

sory interventions despite a lack of legal foundation, which is the theme of this dissertation.

1.1.2  The Focus on Customers’ Interests program’s approach to 
harmful but legal conduct

The FCI program initially took advantage of the reputational pressure that the major banks 

experienced and leveraged their ongoing harmful practices to provide traction to the pro-

gram. Many of these harmful practices were not illegal and therefore not subject to formal 

enforcement measures. However, the banks’ sensibility to reputational damage at the time 

made them sensitive to the pressure the AFM could apply on them. The AFM could, for 

instance, grant press interviews to draw attention to these harmful practices, as tangible 

examples that banks were not living up to their promises, and to publicly criticize their 

failure to implement sustainable improvements.8

An early, improvised example of the FCI program’s approach was the pressure that the AFM 

exerted on banks’ saving account interest strategies. The AFM applied this pressure by lever-

aging the public indignation due to media attention.9 It was common practice amongst banks 

to attract new saving account customers with stunt rates – interest rates were still substantial 

6  The AFM’s average rating of this service quality, substantiated by its annual substantive assessments, increased 
from 2,7 to 3,5 (on a 1-5 scale) over a 4-year time period (AFM 2015).

7  Ibid.
8  https://fd.nl/frontpage/Print/krant/Pagina/Voorpagina/649091/afm-banken-verkopen-nog-knollen-voor-

citroenen-lue1caIfDPo7
9  One of these was the televised consumer advocacy program ‘Radar’, see e.g. https://radar.avrotros.nl/col-

umns/item/pas-op-voor-lokrentes/.
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at the time – and then quietly lowering those variable rates far below market rates, since 

incumbent customers were not paying attention to interest rate adjustments. Not illegal, but 

consumers who �nally noticed this practice – mostly due to media attention – felt taken 

advantage of and complained in large numbers, which corroded public trust even further. 

The AFM pressured banks to renounce these practices, legal as they were. This pressure was 

applied via 1-on-1 supervisory conversations by combining moral suasion – holding banks 

to their promise to serve customers’ interests – with the threat of ongoing negative publicity, 

which the AFM could generate by openly criticizing these practices. Banks gave in.10 This 

change of interest policy resulted in competitive interest rates that provided consumers with 

hundreds of millions of euros additional income.11

In the following years, still lacking a su�cient legal basis, the FCI program developed more 

premeditated and structured supervisory methods intended to impact banks’ and insurance 

companies’ business practices more comprehensively. One major component of this program, 

the AFM’s ‘Customer centricity dashboard’ (Dashboard), discussed below, exempli�es the 

nature and the e�cacy potential of such extra-legal supervisory interventions as well as their 

limitations and the concerns that they raise.12

The Dashboard tracked the major banks’ and insurance companies’ performance in serving 

their customers’ interests over a range of customer service domains (e.g., saving accounts, 

mortgage advice, asset management, life insurance, complaints handling). The Dashboard 

rated this performance via an extensive set of indicators for each domain.13 Each indicator 

produced a rating on a 1-5 scale. Business practices that the AFM considered harmful to 

consumers’ interests rated as 1 or 2, performance that the AFM considered minimally ac-

ceptable, as 3, and ‘best practices’, as 4 or 5. A few of these indicators could be linked to a 

regulatory requirement – meeting these requirements rated as 3 out of 5 – but many lacked a 

10  Ibid.
11  https://www.leadersin�nance.nl/52-hanzo-van-beusekom/
12  A second key extra-legal intervention – also under the broader FCI program umbrella – prompted all major 

banks and insurance companies to develop and execute organizational change projects. These projects aimed 
to make the corporate culture and operations more ‘customer centric’ (more focused on serving customers’ 
interests rather than, e.g., on �nancial products, pro�ts, revenue, market share, remuneration, and other com-
mercial considerations). They executed a range of organizational changes such as restructurings, sta� hiring 
and training programs, product line revaluations, product development processes improvements, corporate 
mission and value revisions, et cetera. For this intervention, the AFM lacked virtually any regulatory basis. 
The regulations contained few provisions on making organizational changes and prescribed nothing with 
regard to corporate culture.

13  The AFM obtained the input for these indicators through inspections and by requiring regulated banks and 
insurance companies to respond to extensive data requests. The degree to which banks ensured that their 
interest rate setting systematics delivered the aforementioned competitive rates was, for instance, elaborated in 
a set of indicators, but the Dashboard included hundreds of such items.
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legal basis. The AFM published aggregates of its ratings annually, accompanied by comments 

on the progress made by �nancial institutions.

The AFM critically discussed regulatees’ ratings with them in a series of con�dential meet-

ings (both 1-on-1 and collective meetings) to promote improvements. In case of business 

practices that the AFM considered harmful to consumers, it did not threaten enforcement 

(which would have been an empty threat most times given the Dashboard’s limited legal 

basis). Instead, the AFM appealed to other compliance motivations such as the regulatees’ 

competitiveness, reputation sensitivity, and occasionally, shame when confronted by results 

that were incompatible with their pledges to serve customers’ interests. Contrasting regula-

tees’ ratings with those of their competitors seemed especially e�ective in motivating further 

improvements. The AFM also praised business practices that served the interests of consumers 

especially well (yielding a Dashboard rating of 4 or 5).

1.1.3  Issues evoked by extra-legal supervisory responses to 
harmful but legal conduct

The Dashboard example shows how regulators might e�ectively promote the public interest 

through supervision without an explicit regulatory basis. It illustrates the deliberative nature 

of many such supervisory interventions.14 And it clearly demonstrates the AFM’s broad dis-

cretionary approach towards its supervision and enforcement mandate at the time.

E�ective as it was initially, the long-term e�cacy and legitimacy of leveraging the Dashboard 

instrument, and the FCI program more broadly, could be questioned (see section 1.2.2 on 

the legality of such interventions). The AFM did not threaten enforcement action in case 

of low Dashboard ratings, but it surely did leverage its access and authority and exerted 

‘informal’ pressure on regulatees based on judgements that lacked a regulatory basis. At �rst, 

�nancial enterprises grudgingly accepted this extra-legal Dashboard practice, even as they 

feared further reputational damage, as they felt they were in no position to push back in 

light of the ongoing public bashing they received at the time. But as their Dashboard results 

became more acceptable and public pressure abated, banks and insurance companies became 

less sensitive to the peer pressure and public pressure that the Dashboard instrument had 

relied upon, knowing that the AFM lacked ‘big stick’ enforcement powers to demand further 

improvements.15 More and more the AFM found itself involved in intense discussions about 

the Dashboard instrument, both internally and with executives representing the regulated 

14  See chapters 3 and 6.
15  The AFM compensated this e�ect somewhat by taking regulatees’ substantive criticisms of our indicators 

into account, wherever it found this criticism justi�ed. This arguably increased the Dashboard’s stakeholder 
legitimacy somewhat.



21

�nancial enterprises.16 In time, banks and insurance companies came to regard the Dashboard 

as a useful reference point, at most, rather than an imperative guide driving their quality im-

provement e�orts. The e�cacy of the Dashboard as a regulatory instrument thus deteriorated 

over time.

The Dashboard instrument and the AFM’s overall FCI program clearly generate a range 

of questions. And these questions are all the more pertinent because the phenomenon of 

harmful but legal conduct, and of regulators responding to such conduct through extra-legal 

supervisory interventions, is not limited to the �nancial regulatory domain. It is ubiquitous. 

Regulators increasingly17 �nd themselves faced with potentially harmful conduct that they 

cannot avert e�ectively by leveraging current regulations. Text box 1.1 provides a few ex-

amples, derived from Dutch media reporting, 18 which may illustrate the nature and variety 

of these issues and their societal relevance. Such harmful conduct seems to trigger regulators 

to undertake extra-legal supervisory interventions to an increasing extent (Sparrow 202019).

Conceptualizing and understanding this phenomenon is the core objective of this disserta-

tion. The underlying ambition is both to advance academic insight and facilitate a well-

considered approach to this phenomenon by practitioners.

16  These discussions revolved mostly around the extra-legal status of the Dashboard’s indicators and ratings. 
The AFM developed these indicators itself, based on prior inspection �ndings, �eld norms, and sometimes 
on what it considered common sense. Therefore, although aimed at promoting the public interest, they were 
partially subjective and lacked the legitimacy that regulations derive from the regulatory process.

17  See the results presented in chapter 5.
18  https://nos.nl/artikel/2365396-wel-een-avondklok-maar-overdag-gewoon-op-pad-naar-het-werk-

hoe-kan-dat.html; https://www.theregreview.org/2021/01/13/verniero-paranormal-nature-ghost 
-kitchens/?s=09; https://www.nrc.nl/nieuws/2019/05/21/lachgas-het-stille-klimaatprobleem-van-lim-
burg-a3961059; https://www.nrc.nl/nieuws/2015/08/20/wie-houdt-die-supercookies-in-de-gaten-
niemand-die-het-weet-a1495280;https://fd.nl/weekend/1249880/alleen-wetgeving-kan-het-monster-
van-zuckerberg-temmen?utm_source=nieuwsbrief&utm_campaign=fd-ochtendnieuwsbrief&utm_
medium=email&utm_content=20180414&s_cid=671; https://fd.nl/beurs/1372669/als-ook-rapper 
-boef-beleggingsadvies-gaat-geven-rpb1cayC1qqe;https://fd.nl/futures/1369919/als-sterren-alles-bepalen-
google-jezelf-en-je-bent-een-prutser; https://www.nrc.nl/nieuws/2021/03/02/goudkoorts-en-geen-re-
gels-de-ruimte-als-het-wilde-westen-a4033938.

19  Sparrow (2020, p. 19) calls this “…the observed drift to the Expert Model”, whereby the ‘Expert Model’ 
denotes regulators that choose to focus on harms and risks, rather than compliance and non-compliance 
(compare �gure 1.1).
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Initially, the questions evoked by such cases are mostly normative. For example, when – if at 

all – are extra-legal interventions a legitimate response to such harmful but legal conduct? 

How should what counts as ‘harmful’ be determined, if not via regulations? Why would the 

regulator have any prerogative in qualifying practices as harmful? And what is an appropriate 

way for regulators to interact with regulatees in that singular context?

Upon re�ection, such normative questions also come with empirical questions that may 

inform the normative response. These questions go beyond the anecdotal cases highlighted 

above. More generally, why and how do regulators engage in interventions that are not 

grounded in their formal supervisory mandate? How does a regulator’s supervisory response 

to harmful but legal conduct relate to the way it conceives of its own mission? How do do-

main characteristics play into this? How do inspectors’ preferences impact such supervisory 

responses to harmful but legal conduct? How do their interactions with regulatees impact 

the response? Such empirical questions ultimately guided the dissertation research.

Text box 1.1  – Examples of harmful but legal conduct that pose challenges to regulators

* Social media providers that perpetually track consumers through hidden ‘tracking 

pixels’ not covered by regulations.

* A sudden hype of children �lling ‘super soakers’ with �ammable �uids, e�ectively 

transforming them into �amethrowers.

* A ‘Wild west’ world of online review manipulation, featuring bots that generate 

enthusiastic reviews for a fee, driven by the increasing importance of online ratings 

for commerce.

* A factory that emits large quantities of – unregulated – nitrous oxide (a greenhouse 

gas 265 times more powerful than CO2).

* Telcom providers that employ ‘Super cookies’ out of regulatory scope (as they are 

stored on cellular networks, not cell phones), which consumers cannot reject.

* ‘Ghost kitchens’ that produce delivery-only meals but are not subject to restaurant 

safety regulations.

* ‘Get rich quickly’ social media in�uencers who increasingly issue ‘generic investment 

recommendations’ not covered by security regulations.
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1.2  Regulators’ supervisory practice in the face 
of harmful but legal conduct

1.2.1  The challenge posed by potentially harmful but legal 
conduct

For regulators as much as anyone, the mega trends of the 21st century – e.g., globalization, 

digitalization, webi�cation, demographic shifts (aging, urbanizing populations) – present 

novel and evolving societal challenges as well as opportunities. Much like their regulatees, 

regulators �nd themselves challenged to evolve in order to keep up, since extant approaches 

may not be adequate to regulate their shifting and increasingly complex domains (Mascini 

and Van Erp 2014; Van Erp 2016; Ruhl et al. 2017; Murray et al. 2018). Businesses increas-

ingly operate across jurisdiction boundaries via digital and/or web-based means and rapidly 

develop new business models to serve evolving customer needs. Subsequently, executing a 

traditional inspection program to check and enforce compliance with the established regula-

tions becomes an increasingly inadequate way to supervise those businesses’ activities.

First, unforeseen regulatee conduct may ensue from the technological paradigm shifts as-

sociated with the mega trends and such business activities may not be adequately captured 

by established regulations. This can play out in di�erent ways. Some traditional regulatory 

domains (e.g., the food, health care, and energy industries) are themselves gradually trans-

formed. For instance, energy regulators �nd themselves faced with increased complexity 

and new types of energy producers for which their regulatory frameworks are not set up.20 

But technological shifts also blur sectoral lines (e.g., media and �nancial services) and give 

birth to entirely new domains (e.g., the biotech, AI, and space mining industries), and the 

associated business conduct may well elude prevailing regulatory regimes predominantly 

designed along sectoral lines. For instance, �nancial sector regulatory regimes worldwide 

failed to capture the suddenly emerging crowdfunding platforms, which left regulators 

scrambling to draft new regulations. Until those could be implemented, regulators mitigated 

the unregulated risks to clients mostly through public warnings.21

Second, in addition to technological developments, shifting societal norms and expecta-

tions may also increase the pressure that regulators experience. As social tolerance for risk 

and calamities decreases and pre-existent business practices are now considered problematic 

(although legal), the state is increasingly expected to step in and avert, if not preclude, the 

20  Memorie van toelichting wetsvoorstel energiewet. Ministerie van Economische Zaken en Klimaat (2020).
21  IOSCO (2014). Crowd-funding: An infant industry growing fast.
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associated economic, social, and personal harm (Trappenburg and Schi�elers 2012).22 Extra-

legal supervisory interventions are a response to this expectation amongst several others.

The following sections delineate extra-legal supervisory interventions as examined in this 

dissertation and position them amongst a range of regulatory and supervisory responses 

to harmful legal conduct. These sections also highlight how the research presented in this 

dissertation can be positioned in relation to several prominent bodies of scholarship. This 

provides the broader scholarly context in which this research may be placed and highlights 

the research gap that it �lls, as earlier research provides insu�cient insight into why and how 

regulators engage in extra-legal supervisory interventions.

1.2.2  A response to the harmful but legal conduct challenge: 
‘Interventions Beyond the Law’

This dissertation’s research focus is on regulators’ extra-legal supervisory interventions, here 

referred to as ‘Interventions Beyond the Law’ (also: IBLs). The ‘Intervention Beyond the 

Law’ concept encompasses all supervisory actions by regulators in their regulatory domain 

intended to elicit regulatee conduct that is not required by the regulations that the regulator 

is mandated to enforce. It excludes ‘regulatory reform’ or regulation in the strict sense, which 

refers to actions intended to change and adopt applicable regulations.23

If Interventions Beyond the Law occur, they are typically part of a broader range of supervi-

sory interventions, which may include ‘regular’ supervisory actions, such as inspections and 

formal enforcement measures. In this context, ‘supervision’ refers only to the regime of state 

mandated regulatory organizations or supervision agencies (‘regulators’), not to the work of 

self-regulatory bodies or supervisory boards of businesses or other organizations.

22  Some regulators may assume a role in conveying those shifting norms and expectations or at least take 
them into account in their supervisory practice. See, for instance, the diminishing societal tolerance for ‘ex-
cessive’ executive remunerations. Merel van Vroonhoven, chairperson of the Dutch AFM, publicly berated 
ABN-AMRO Bank for raising board remunerations, even though this was a legal practice. In her view, this 
raise demonstrated that the bank was out of touch with the prevailing “sentiment in society” in the wake 
of the �nancial crisis (https://www.nrc.nl/nieuws/2015/04/09/afm-�nanciele-sector-beseft-onvoldoende-
dat-verandering-nodig-is-a1496937). Regardless of whether one found this intervention appropriate at the 
time, the same public statement by a regulator would have been hard to imagine before the �nancial crisis. 
European �nancial regulators now also press �nancial institutions to no longer ignore sustainability consid-
erations, which would have been equally inconceivable a few years back. See e.g., European Central Bank 
(2020). Guide on climate-related and environmental risks. Supervisory expectations relating to risk manage-
ment and disclosure.

23  In a context where the regulator is dependent on the legislator for regulatory reform – as is often the case in 
the Netherlands – such actions may be referred to as ‘regulatory advocacy’.
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Interventions Beyond the Law typically aim to avert conduct that the regulator considers 

to be harmful to the public interests that it is set up to promote (also: ‘harmful but legal 

conduct’ or ‘HBLC)’. However, Interventions Beyond the Law might also include actions 

aimed at promoting pro-social conduct from regulatees, even in the absence of harmful 

conduct. For example, the Dutch Inspectorate for Education leverages its authority to run 

an incentive program that awards qualifying participants an ‘excellent school’ certi�cation.24 

The occurrence of supposedly harmful but legal conduct is therefore not a prerequisite of 

Interventions Beyond the Law.

From a legal standpoint, Interventions Beyond the Law are a form of extra-legal supervisory 

practice. A generic distinction can be made here between extra-legal and contra legem 

supervisory practice. In this context, contra legem supervisory practice goes against the 

restrictions that the law imposes on the regulator itself (the regulator infringes the law). In 

contrast, extra-legal supervisory practice is simply not mandated by what the law imposes 

on the regulatee, but it does not (necessarily) go against the law as long as the regulator does 

not apply enforcement powers to coerce regulatee conduct without a legal basis to do so 

(but instead uses other means, such as moral suasion). As Sparrow (2020, p. 16) says: “how 

is it possible for regulators to act in Region C [i.e., engage in Interventions Beyond the 

Law, see also �gure 1.1 below]? …by using all the means at your disposal for in�uencing 

relevant behaviours, other than those involving enforcement and compliance.” Interventions 

Beyond the Law are thus not contra legem, per se, even though a particular instance of such 

an intervention can breach legal principles that apply to the regulator – and thus be contra 

legem – based on the particular circumstances of the case.25

24  See https://www.excellentescholen.nl/documenten/vragen-en-antwoorden/predicaat.
25  The distinction between contra legem and extra-legal supervisory practice can be clari�ed by examples. A 

regulator issuing an injunction to coerce certain corporate conduct without a regulatory provision compel-
ling this conduct can be regarded as acting contra legem. After all, such practice may be contrary to the rule of 
law and is likely to breach legal principles regarding detournement de pouvoir and fair play. However, this is 
less clear-cut when it comes to informal supervisory practices. In such informal practices, regulators may wield 
substantial in�uence over regulatee conduct without resorting to formal enforcement measures. Well-known 
examples of such practices are providing guidance and best practice examples, conducting investigations that 
produce �ndings without formal legal follow-up, and engaging in informal conversations. If the norm that 
the regulator employs in such informal practice goes beyond what the law requires of the relevant corpora-
tions, such practice is extra-legal but may or may not be regarded as contra legem. For instance, it may or may 
not be considered to be an abuse of the regulators ‘informal’ power and as such as detournement de pouvoir. 
This might depend on the applicable legal system and a number of factual circumstances such as the type of 
argument the regulator uses, the amount of pressure that is applied, and the informal ‘procedural’ fairness that 
is observed in such regulatory practice.
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The following sub sections discuss the gap between regulatory regimes and harmful busi-

ness conduct that gives rise to Interventions Beyond the Law as well as other (regulatory) 

responses to this gap.

1.2.3  The gap between regulatory regimes and harmful business 
conduct

Legal systems “are locked in perpetual coevolution with their regulatory targets” (Ruhl et 

al. 2017, p. 1377). Scholars have long since articulated the gap between inherently static 

regulatory regimes and increasingly �uid business practices (see e.g. Ruhl 1997). That gap 

is problematic because new business practices might be harmful to society yet unregulated, 

either intentionally escaping regulation – loophole-seeking conduct (Krawiec 2003; McBar-

net 2010; Passas 2005; Picciotto 2007; Shah 1996) – or simply because they were unforeseen.

Sparrow (2020) is known for highlighting the incomplete overlap between regulations and 

harmful conduct from the viewpoint of regulatory practice (i.e., supervision and enforce-

ment by public regulators), envisaging this as partially overlapping Venn sets of regulatee 

conduct. Area A in �gure 1.1, harmful regulated conduct, is an uncontroversial focal point 

of supervisory attention. The dominant trend of risk-based approaches in both the scholarly 

debate (see e.g. Gunningham 2011) and international supervisory practice (see e.g. OECD 

2010b) indicates a convergence on the conclusion that area B is not an optimal focal point. 

However, with regard to harmful but unregulated conduct (area C), the focal point of Inter-

ventions Beyond the Law, no such convergence is evident.

One way to deal with the gap between static regulatory regimes and increasingly �uid 

business practices is to simply accept it. Trappenburg and Schi�elers (2012), for instance, 

point out that not all societal risk can be eradicated and they argue that after a major societal 

incident it may be wise to ‘take one’s time’ before potentially deciding upon a regulatory 

solution to prevent reoccurrence. Taking time might dampen the overregulation re�exes 

typically triggered by such societal incidents.

Figure 1.1 –  Incomplete overlap between regulated and harmful conduct (after Sparrow 2020, p. 
12)
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The extensive ‘risk regulation re�ex’ literature (see Trappenburg and Schi�elers 2012 for an 

overview) has clari�ed how maintaining a cycle of creating ever new regulations and escalat-

ing enforcement e�orts – triggered by business conduct scandals that expose regulatory gaps 

– is a necessarily �awed response given that the tortoise of regulatory reform will never keep 

up with the hare of societal and technological change (Kasdorp and Van Erp 2019, referring 

to Abbot 2013). And as the pace of change increases across regulated domains, this issue will 

likely become only more ubiquitous.

However, even if the pressure to ‘do something’ from politicians, media, and society at large 

can be withstood, regulators, people a�ected, and even the relevant industry itself still seek 

ways to avert harmful but (yet) unregulated conduct. The following sections discuss a range 

of such regulatory and supervisory approaches in more detail. Interventions Beyond the Law, 

the focal point of this dissertation, form part of this range.

1.2.4  ‘Traditional’ regulatory responses to harmful but legal 
conduct

One solution frequently proposed to bridge the gap between regulatory regimes and harm-

ful business conduct is to design and implement regulatory regimes di�erently. Regimes 

that do not rely on prescribing the desired conduct (or prohibiting the undesired conduct) 

in detail might be �exible enough to cover emerging, unforeseen business conduct. Such 

alternative regulatory regimes are proposed especially when regulating “complex domains” 

(Braithwaite 2002, p. 47). They may focus on the societal outcomes to be achieved, such as 

performance-based (Coglianese and Lazer 2003; May 2003; Gunningham 1999) or prin-

ciple/standards-based regimes (Black 1997, 2008; Braithwaite and Braithwaite 1995; Kaplow 

1992). Or rather, instead of conduct or outcomes, they may focus on the processes that should 

produce those societal outcomes, such as enforced self-regulation (Ayres and Braithwaite 

1992), management-based regulation (Coglianese and Nash 2006; Bennear 2006; Coglianese 

and Lazer 2003), and meta-regulation (Gilad 2010, referring to Parker 2002). Although an 

extensive discussion is outside the scope of the present introduction (see Gilad 2010 and 

May 2007 for overviews), these outcome and process focused regimes and self-regulatory 

arrangements have several limitations as indicated below.

Outcome-oriented regulation, which prescribes acceptable outcomes (e.g., ‘consumers are 

treated fairly’), “is considered an e�ective alternative to prescriptive regulation when [i] 

industries are heterogeneous or rapidly changing or both, and [ii] the outputs that regulators 

can observe and assess are valid measures of �rms’ regulatory performance” (Gilad 2010, 

p. 488, referring to Coglianese and Lazer 2003)”. However, regulated domains may not 

meet the second criterion as the intended societal outcomes of regulation tends to be dif-

�cult to ‘capture’ in a manner that is speci�c enough to elicit acceptable conduct. Broadly 
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de�ned outcomes leave regulatees with ample room for self-serving interpretations. Due to 

their inherent fuzziness, principle based regulations “are also criticized for allowing �rms to 

‘backslide’, and get away with the minimum level of conduct possible; and thus for providing 

inadequate protection to consumers and others” (Black 2008, p. 426). Furthermore, as Black 

points out, due to this fuzziness, regulators will likely shy away from taking enforcement 

actions where those are needed the most. Regulators are presented with the dilemma of 

either attempting to enforce broadly phrased regulations – which can run into rule of law 

objections, given the principle that enforcement is legitimate only if it is su�ciently clear 

which conduct is prohibited or mandatory – or providing interpretative guidance that may 

defeat the original purpose as such guidance creates new loophole-seeking opportunities.26 

Thus, if regulators have insu�cient observable outputs at their disposal to measure �rms’ 

regulatory performance, they may need a di�erent approach.

Process-oriented alternatives may be useful, especially “[i] when industries are heterogeneous 

or volatile or both and [ii] it is di�cult or costly for regulators to observe and measure 

the outcomes of regulatees’ operations” (Gilad 2010, p. 488). A prominent example is the 

management-based regulation approach whereby regulators set criteria to guide regulatees’ 

risk analyses and design of controls (Bennear 2006; Coglianese and Nash 2006; Coglianese 

and Lazer 2003). Such an approach may be e�ective if regulators can assess the likely e�cacy 

of regulatees’ systems and controls, which should indirectly deliver the intended outcomes. 

If regulators cannot rely on such an assessment either – which is probable if the required 

outcome predictions are not robust, or data or analytical capabilities are insu�cient – than 

a meta-regulation approach (e.g. Parker 2002) might be considered. Meta-regulators (Gilad 

2010, p. 488) “expect organizations to not only identify risks and devise internal control 

systems, but also to continuously evaluate the e�cacy of their internal systems and incremen-

tally improve them in light of this evaluation (i.e. double-loop learning).” Aviation regulation 

is a successful example of such an approach. This success is enabled by the close alignment of 

aviation operators’ long-term commercial incentives with regulatory objectives (as an avia-

tion safety failure is likely to have a major impact on public con�dence; Mackenzie 2010).

Even if a process-oriented regulatory approach is implemented, the mediated manner in 

which such an approach aims to secure acceptable corporate conduct or results can present a 

regulator with a pressing dilemma in its supervisory practice. Harmful corporate conduct can 

put pressure on regulators to avert this conduct swiftly. In such a case, supervision or enforce-

ment that is focused on the systems, controls, and learning abilities that might prevent such 

26  Further, the need for legal certainty in light of the threat of enforcement can make regulatees themselves 
adopt detailed requirements and clear boundaries that interpret the broad principles, derived either from 
regulatory guidance or self-regulation. These requirements and boundaries then act as a de facto rule-based 
(prescriptive) regulatory regime, which may also defeat the purpose of principle-based regulations.
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harmful conduct in the future may not su�ce. This holds true especially if harmful conduct 

is driven by commercial incentives which make such future, mediated results uncertain. The 

dilemma between striving for uncertain future improvements and averting present harmful 

conduct can make regulators favor the latter approach. Might this lead them to undertake 

Interventions Beyond the Law?

Promoting self-regulation is yet another approach that regulators might adopt (as an alternative 

to implementing and enforcing public regulations). Such self-regulation may be implemented 

either through industry bodies or unilaterally (voluntarism), which may be accompanied by 

economic incentives where appropriate (Gunningham and Sinclair 1999). However, con�-

dence in these arrangements seems wavering and evidence for their e�cacy is thin (see e.g. 

King and Lenox 2000). At best, companies in practice seem to struggle to responsibly deal 

with the freedom that self-regulation provides (see e.g. Hutter 2011, Parker 2003). Even 

if an industry’s organizational capacity allows for establishing a private regulatory system 

(Havinga 2006), it seems that “the scope for e�ective self-regulation, at least in its pure form, 

is extremely limited ... it is only where there is a substantial overlap between public interest 

and private interest, the players involved are small in number, and they are united by a strong 

perceived community of shared fate. [Where these cumulative circumstances do not apply] 

the prospects for successful ‘pure’ self-regulation are very poor indeed” (Gunningham 1995, 

p. 93).

Rather than proposing ‘pure’ self-regulation, scholars tend to consider a spectrum of varying 

degrees of state involvement to mitigate the continuously evolving societal risks (Bartle and 

Vass 2007), ranging between traditional state coercion approaches (e.g., prescriptive regulatory 

reform and subsequent enforcement) and stand-alone self-regulatory systems. This scholarly 

research e�ort typically aims to identify and evaluate such hybrid regulatory solutions and 

determine under which conditions these may be e�ective. Research into self-regulation 

e�cacy indeed suggests that a regulator’s background presence and some form of ancillary 

supervision or enforcement actions (Shover 2008; see e.g. McAllister 2012, Ridder 2013) 

have a positive e�ect.27 Conceptually, such ancillary actions accompanying self-regulation 

thus occupy a middle ground between regulatory responses to harmful but legal conduct, and 

the supervisory responses discussed below.

27  Fairman and Yapp 2005 for instance point out that ‘enforced self-regulation’, whereby standards are deter-
mined by the regulator, is an increasingly favored regulatory approach. Thus, Interventions Beyond the Law 
might perhaps also be conceptualized as a supervisory e�ort to promote self-regulation.
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1.2.5  Supervisory responses to harmful but legal conduct 
(Interventions Beyond the Law)

The regulatory literature has repeatedly �agged the phenomenon of companies displaying 

harmful conduct while complying with the letter of the law (see e.g. Ayres and Braithwaite 

1992; Black 2001; Black and Baldwin 2010; Sparrow 2020). Research into loophole-seeking 

conduct and ‘creative’ or ‘cosmetic’ compliance (Krawiec 2003; McBarnet 2010; Passas 2005; 

Picciotto 2007; Shah 1996) has particularly elaborated our understanding of the various 

mechanisms through which this harmful conduct persists. To the extent that this research 

extends to counteracting regulatory measures, the emphasis lies on regulatory reform – in-

troducing other types of regulation, less sensitive to companies’ loophole-seeking conduct 

– and leveraging the formal enforcement arsenal, e.g., by cooperating with other enforce-

ment agencies, aggressively persecuting these companies for other conduct that is illegal, and 

seeking court approval of broad interpretations of regulations. This body of literature thus 

does not generate much systematic insight into supervisory interventions that aim to avert 

harmful but legal conduct.28

Both the current literature and the explorative research for this dissertation indicate that 

Interventions Beyond the Law may typically take place via inspectors’ interactions with 

representatives of regulatees. Therefore, research on such interactions also helps to understand 

what drives Interventions Beyond the Law. Although not geared towards the particular regu-

latory context of harmful but legal conduct, several research strands that are focused on this 

individual level nevertheless provide valuable reference points for systematic research into 

why and how regulators undertake Interventions Beyond the Law, as outlined below.

First, Black applies discourse analysis theory to explore how supervisory interactions con-

stitute the regulatory process rather than being incidental to it. She points out that business 

regulation is ‘surprisingly deliberative’ (Black 2002, p. 171). Black observes that this holds 

especially where the relevant standards allow a lot of room for interpretation, in situations 

of uncertainty, in a co-regulation context (where stakeholders jointly decide what standard 

applies), and if there is a requirement of reaching a consensus. Arguably, all these conditions 

apply to Interventions Beyond the Law. Indeed, the absence of an enforceable regulatory 

28  The same applies to the body of literature on the ‘mirror-image’ context of companies displaying pro-social 
conduct beyond what regulations demand (e.g. by reducing their emissions further than required by envi-
ronmental regulations). With a few exceptions (see e.g. Kagan et al. 2003), this literature is mostly focused 
on understanding the various mechanisms through which this corporate conduct persists rather than on any 
role regulators might play in this. Thus, even though the supervisory techniques and associated dilemmas of 
promoting pro-social conduct beyond the law and averting harmful but legal conduct might have similarities, 
the literature provides little systematic insight that helps to better understand Interventions Beyond the Law 
and their scholarly and policy implications.



31

norm may require inspectors to obtain regulatees’ voluntary cooperation, and thereby both 

the regulator’s legitimacy in challenging harmful but legal conduct and any extra-legal norm 

implying this harmfulness can be contested. Given the indeterminacy of norms, Picciotto 

(2007, p. 15) similarly argues that “a regulatory regime may be ‘created’ through the inter-

actions of those involved, mediated by contestations about the validity and legitimacy of 

di�erent interpretations”.

Second, a substantial body of literature provides insight into the coping strategies of so-called 

‘street-level bureaucrats in light of the challenges they face in their supervisory practice 

(Pautz, Rinfret, and Rorie 2017; Raaphorst 2018; De Boer 2018; De Boer, Eshuis, and Klijn 

2018). This body of research is relevant especially because inspectors – a particular type of 

street-level bureaucrat – may typically be the ones to execute a regulator’s Interventions 

Beyond the Law, being the regulator’s representatives in its interactions with regulatees. This 

makes the individual inspector viewpoint crucial in understanding why and how regulators 

undertake Interventions Beyond the Law. Extant scholarly insight into coping strategies 

of inspectors is mostly based on empirical research where street-level bureaucrats assume 

discretion in applying the applicable laws and regulations to cope with the pressures and 

ambiguities of a particular enforcement issue. The insight gained through this research can 

be relevant for the purposes of the present research given the discretionary context, pressures, 

and ambiguities involved in engaging in Interventions Beyond the Law, although it would be 

imprudent to assume that research �ndings that emanate from this body of literature can be 

directly transposed to a context where such laws and regulations are absent (the context of 

Interventions Beyond the Law),29 as this research thus assumes that inspectors can resort to 

these laws and regulations as a reference point, even if imperfect.

A related strand of research – focused on ‘street-level bureaucrats,’ or more speci�cally, ‘front-

line inspectors’ – examines empirically how inspectors tend to interact with regulatees. This 

research is crucial to understanding Interventions Beyond the Law, since these interventions 

tend to take place via such interactions. Numerous scholars (e.g. De Boer 2018; May and 

Winter 1999, 2000, 2011; May and Burby 1998; Hutter 1997; Hawkins 2012) have explored 

and classi�ed inspectors interaction or enforcement styles. They found several base types, in 

the way inspectors interact with regulatees, that are relevant to understanding why and how 

Interventions Beyond the Law take place.

Third, relational signaling theory research is relevant here as it re�ects the insight that what 

happens in a deliberative supervisory setting – typical for Interventions Beyond the Law – not 

29  The challenges that inspectors face in the absence of applicable laws and regulations may be di�erent, as well 
as their subsequent coping strategies.
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only depends on the inspectors’ enforcement style, but also on regulatee representatives. This 

more nascent strand of research (e.g. Pautz et al. 2017; Gilad 2014; Etienne 2013; Mascini 

and Van Wijk 2009; Pautz 2009; Black 1997, 2002; Fineman 1998; Hutter 1997; Braithwaite 

et al. 1994; Hedge et al. 1988) conceptualizes the interaction of inspectors and regulatee 

representatives as a two-sided, mutually negotiated interaction (rather than highlighting only 

the inspectors’ side of supervisory interactions, as in the traditional street-level bureaucrat 

literature). This strand of research typically applies conceptual or qualitative methods to grasp 

what actually happens ‘at the table’ during supervisory interactions.

In sum, the challenge posed by harmful but legal conduct (section 1.2.1), due to the gap 

between regulatory regimes and harmful business conduct (section 1.2.3), triggers a range 

of regulatory and supervisory responses (sections 1.2.4 and 1.2.5, respectively). Interventions 

Beyond the Law are a supervisory response through which regulators might attempt to 

compensate for the complications and limitations that are inherent to the alternatives. Various 

bodies of research touch upon Interventions Beyond the Law but there is scant research 

explicitly dedicated on this supervisory response, and thus, limited systematic insight into 

why and how regulators engage in Interventions Beyond the Law. The present dissertation 

addresses this research gap.

1.3  Research outline

1.3.1  Approach
The present dissertation research can be placed in the broader setting of contemporary regu-

latory theory, which distinguishes descriptive, normative, and poststructuralist perspectives 

(Wright and Head 2009). A descriptive perspective such as ‘smart Regulation’ (Gunningham 

and Sinclair 2017) may document current or emerging regulatory challenges and regulatory 

mechanisms in response to these challenges. A normative perspective such as ‘responsive 

regulation’ (Ayres and Braithwaite 1992) may aim to prescribe how best to improve the 

e�ective operation of regulatory practices. A poststructuralist perspective such as ‘nodal gov-

ernance’ (Burris et al. 2005) may critically address power and legitimacy issues by studying 

nodes of in�uence in a wider governance network.

This dissertation explores and analyzes current practice, which is a descriptive rather than 

a normative approach. This choice is appropriate in light of the limited earlier knowledge 

available on the ‘niche’ topic of Interventions Beyond the Law: it seems sensible to �rst 

increase insight via an exploration and empirical analysis of this phenomenon before poten-

tially engaging in normative or poststructuralist analyses. This approach does not prescribe 

what regulatory arrangements should look like (i.e., whether regulators should engage in 
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Interventions Beyond the Law), but it can lead policy makers to ask the right questions 

(Wright and Head 2009) and assist them in developing an informed response.

Within the range of descriptive scholarly �elds, this dissertation adopts a pragmatist approach 

as its methodological basis. Wright and Head show how such an approach is e�ective in 

advancing regulation and governance theory in light of evolving social challenges (such as 

harmful but legal conduct). They argue that in such a context the �exibility inherent to a 

pragmatist approach helps “to inform an understanding of concrete regulatory challenges, 

thereby assisting analysts and practitioners to assess current and potential approaches for 

improved regulatory governance arrangements” (Wright and Head 2009, p. 192). This seems 

appropriate especially because the examined phenomenon itself, Interventions Beyond the 

Law, has emerged in practice in response to concrete regulatory challenges, rather than as a 

component or application of any particular regulatory theory. Understanding the phenom-

enon may therefore also begin with a pragmatist approach.

Key applications of a pragmatist methodology in this dissertation are the way the sequence of 

research steps alternates broad exploration with more in-depth analysis of particular aspects 

that emerge as pivotal from these explorations (see section 1.3.2), how the research makes use 

of quantitative as well as qualitative data, and how it combines these data both deductively 

and inductively with insights from a range of regulatory research strands. All of these choices 

are based on explorative assessments of what would generate the most useful insight into the 

phenomenon of Interventions Beyond the Law.

1.3.2  Research questions, structure, methodology
This dissertation examines regulators’ supervisory responses to harmful but legal organiza-

tional30 conduct, and in particular, why and how they engage in Interventions Beyond the 

Law. The research revolves around four questions, as outlined below.

As indicated (section 1.2), it is not self-evident if and to what extent a regulator has a role 

to play in averting harmful but legal regulatee conduct. Why and how a regulator engages in 

Interventions Beyond the Law, if it does, may thus be contingent of how it conceives of its 

30  In this dissertation I alternately refer to ‘corporate’, ‘organizational’ and ‘regulatee’ conduct or simply to 
‘conduct’. This variation primarily serves to enhance readability. However, consistently throughout the dis-
sertation the substantive scope relates to organizational conduct. On the one hand the scope is thus broader 
than corporate conduct as it includes conduct from non-corporate organizations such as many health care 
institutions and other non-commercial entities. On the other hand the scope does not extend to harmful 
but legal conduct by private individuals. For example, where I interviewed a representative of a regulator 
who’s scope extends to supervising the conduct of individuals, such as the Tax and Customs Administration, 
the selected representative’s duties were limited to supervising organizations (and the interview was focused 
on that context).
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own role. It is therefore helpful to elaborate regulators’ potential role conceptions – and the 

challenges that come with it – in the particular setting of harmful but legal conduct. This 

need is met by addressing the �rst research question.

A.  How does a regulator’s supervisory response to harmful but legal conduct relate to its role 

conception?

It seems likely that a regulator’s response to harmful but legal regulatee conduct might 

also vary between domains (e.g., �nancial versus health care regulation). How a regulator 

positions itself in the face of such conduct does not come out of the blue, after all. Besides 

a regulator’s internal deliberations, the outside pressure it experiences to avert harmful but 

legal conduct and the leeway it has to undertake Interventions Beyond the Law – and thus 

expand on its formal enforcement mandate – likely depend on domain characteristics. This 

viewpoint underlies the second research question.

B. How does a regulator’s supervisory response to harmful but legal conduct relate to do-

main characteristics?

The third and fourth research questions shift the focus from the institutional to the indi-

vidual level. The challenge posed by harmful but legal regulatee conduct likely emerges from 

everyday supervisory practice. If a particular pattern of harmful but legal regulatee conduct 

becomes apparent, it is thus inspectors,31 executing a regulator’s supervisory regime, who are 

�rst confronted with it. And those inspectors may or may not regard this conduct as a prob-

lem that concerns them. They may or may not feel the pressure to respond. As mentioned 

(section 1.2.5), this makes the individual inspector viewpoint crucial in understanding why 

and how regulators undertake Interventions Beyond the Law – and in particular inspectors’ 

preferences in the face of harmful but legal regulatee conduct. The third research question 

is therefore focused on how those preferences impact the supervisory response to harmful 

but legal conduct.

C. How do inspectors’ preferences impact the supervisory response to harmful but legal 

conduct?

As much as a regulator’s role conception does not emerge from a vacuum but rather in 

interaction with its environment at the institutional level (questions A and B), so too do 

31  In this dissertation, the term ‘inspectors’ is applied broadly to representatives of public regulatory agencies, 
whether or not they carry such a title or whether their duties include conducting inspections. Thus, policy 
o�cials working for a regulator are equally included in this term.
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inspectors’ preferences may not by themselves determine their response towards harmful but 

legal conduct. Rather, this response may be contingent on their interactions with regulatees 

in a given case. As the literature suggests (section 1.2.5), such supervisory interactions can be 

surprisingly complex. And the particular setting of harmful but legal regulatee conduct is not 

likely to make this any simpler. Understanding how inspectors’ interactions with regulatees 

shape the regulatory response to harmful but legal conduct thus merits dedicated research 

attention. Hence the fourth research question.

D.  How do inspectors’ interactions with regulatees impact the supervisory response to 

harmful but legal conduct?

As discussed below, these research questions, A-D, are elaborated in chapters 2-6 via several 

interconnected research steps. Figure 1.2 visualizes the methodical coherence of those steps 

and table 1.1 further below provides a summary overview.

Chapter 2 discusses which discretionary attitudes towards their enforcement mandates regulators may 

display in light of harmful but legal conduct (attitudes which may or may not generate Interventions 

Beyond the Law). These attitudes are distinguished by contrasting answers to questions about 

the objects of Interventions Beyond the Law, the norms employed, the rationale of this 

practice, and its methods. The chapter thus provides a typology based on literature study, 

as a conceptual framework to navigate the territory of Interventions Beyond the Law. This 

chapter was published in European Journal of Risk Regulation.

Starting from the foundation provided in chapters 1 and 2, the pragmatist sequence of 

research steps presented here combines broad explorations (chapters 3 and 4) with more 

in-depth analyses of speci� c aspects of why and how regulators engage in Interventions 

Figure 1.2 – Methodical coherence of dissertation chapters 1-6 
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Beyond the Law that emerge as pivotal from those earlier explorations (chapters 5 and 6). 

See also �gure 1.2.

Chapter 3 discusses three interconnected questions. What particular supervisory challenges do regulators 

experience in dealing with harmful but legal corporate conduct? What strategies do regulators demon-

strate to deal with these challenges and what factors ostensibly in�uence the strategy they adopt? And 

what is an appropriate viewpoint to understand the supervisory interactions between regulators and �rms 

through which Interventions Beyond the Law tend to be performed? The chapter draws on qualita-

tive code analysis of data from in-depth semi-structured interviews. Such interviews are well 

suited to generate insight into the complex supervisory challenges examined. I interviewed 

mid-level representatives (managers, experts) of 23 Dutch regulators, which I approached 

via professional network connections or public contact information (there was no non-

response). The broad range of regulatory domains covered by these interviews contributed 

to a well-rounded overview of regulators’ diverse considerations if faced with harmful but 

legal conduct. A Dutch paper based on this research was published in Tijdschrift voor Toezicht.32

Chapter 4 discusses how regulators respond to emerging health risks if new products or services are 

developed or new health risks of current products become evident but they lack the explicit regulatory 

mandate to take enforcement actions. It thus adds a domain speci�c viewpoint to complement 

the domain overarching exploration of chapter 3. To this end, the data employed in chapter 

3 were supplemented by web search-based document analysis of cases and reports issued by 

regulators active in the health domain. The health domain is well suited to explore a domain 

speci�c viewpoint given that the type of damage that harmful but legal regulatee conduct 

in�icts in this �eld – damage to people’s health, or even a loss of life – tends to put regulators 

under intense pressure to act swiftly, e.g. via Interventions Beyond the Law, and thus not 

await the implementation of regulatory reforms. This chapter was published in Utrecht Law 

Review. Judith van Erp is co-author of this text. Both authors contributed equally.

Building upon these broader explorations, chapters 5 and 6 feature studies that generate 

additional �ndings on Interventions Beyond the Law. These studies – one quantitative, one 

qualitative – are focused on two particular aspects of Interventions Beyond the Law, the 

viewpoint of inspectors and the setting of supervisory interactions. These two aspects emerge 

from the initial explorative research as especially important to understand why and how 

regulators undertake Interventions Beyond the Law.

Chapter 5 discusses what explains the prevalence of Interventions Beyond the Law from the viewpoint 

of inspectors. It thus focuses on the viewpoints of individual inspectors working for a broad 

32  See previous footnote.
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range of regulators. As Interventions Beyond the Law tend to be executed via inspectors’ 

informal supervisory actions and regulators rarely feature policies on them, these individual 

viewpoints are especially important to explain the prevalence of such interventions. This 

research generates a predictive model that emerges from factor analysis. The research com-

bines extant theory with results from a survey designed in light of preceding explorative 

�ndings. I conducted the survey online amongst a broad range of Dutch regulators, levering 

professional network connections and a ‘snowball’ methodology (N-263). This survey meth-

odology enables quantitative modelling of the impact of inspectors’ preferences. The content 

of this chapter was presented at the Seventh Biennial Conference of the ECPR Standing 

Group on Regulatory Governance, Lausanne, 4 - 6 July 2018. Wilte Zijlstra is co-author of 

this text. Both authors contributed equally.

Chapter 6 discusses how inspectors attempt to obtain regulatees’ voluntary cooperation in a setting of 

in-depth supervisory interactions. The explorations re�ected in chapters 3-4 indicate that Inter-

ventions Beyond the Law tend to be of a discursive nature (Black 2002). This chapter serves 

to understand how such discussions shape Interventions Beyond the Law in real-life by again 

focusing on a particular regulatory domain. This research is based on three case studies of 

health care regulators that aim to avert harmful organizational governance practices. The case 

studies re�ect qualitative code analysis – applied in an iterative abductive process (Dubois 

and Gadde 2002) – which combines extant conceptual theory on relational signaling with 

newly collected data. The data was obtained primarily through 9 in-depth semi-structured 

interviews with inspectors and internal supervisors (regulatees) involved in these cases. This 

research methodology provides detailed insight into the contrasting viewpoints on a super-

visory interaction and into the complex interactions that emerge from those viewpoints. 

Interviewees were approached via the co-author’s professional network connections (there 

was 1 non-response). This chapter was published in Administration & Society. Leonie Schakel 

is co-author of this text. Both authors contributed equally.

For chapters 2 through 6 table 1.1 provides: i) research type ii) primary data source iii) 

research approach (plus reference, where applicable, to more detailed methodological discus-

sions in the relevant chapters) iv) a generic indication of the chapter’s thematic focus in 

relation to Interventions Beyond the Law and v) the prior publication status of the chapter’s 

content. See section 7.1 for an aggregated overview of the research �ndings.
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33  This publication was nominated for best academic paper 2016 (VIDE). Chapter 3 contains an additional 
‘analysis and implications’ section featuring content not covered in that publication.

34  Both authors contributed equally to this text.
35  Ibid.
36  Ibid.
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1.3.3  Disclosure
My personal position towards the thesis topic merits discussion. I am currently an indepen-

dent supervision consultant and was previously employed as a supervision o�cial.

This background has enabled me to leverage my network to gather survey and interview 

data. First-hand experience also helped to create rapport and focus on the most relevant 

issues that practitioners face, for instance during the (semi-structured) interviews.

A potential risk of this background is that my personal involvement would compromise 

objectivity. At the outset of the dissertation research presented here, I was employed by a 

regulator (AFM) and – as detailed in section 1.1 – in that capacity I engaged in Interventions 

Beyond the Law. However, this risk seems limited given the descriptive rather than normative 

approach of the dissertation. The AFM did not exert in�uence on the substance or outcomes 

of my research. In addition, I have not received nor will I receive �nancial compensation for 

this research, and I am currently no longer employed by the AFM.

1.3.4  Data management
The primary data that substantiate this dissertation stem mainly from two series of semi-

structured interviews and a web-based survey. I supplemented these with data derived from 

documentation and internet research. This section highlights which measures were taken to 

ensure data security, integrity, and con�dentiality for data collection, storage, and publica-

tion. The respective substantive chapters provide further details per research e�ort where 

appropriate.

Data collection
Interview respondents consented to an audio recording of the conversation beforehand. 

These respondents were also informed about the intent to publish the research results based 

on the data they provided. If requested, respondents were given the opportunity to check 

interview transcripts or draft manuscripts for factual inaccuracies, but this did not result in 

any request for correction. To obtain the quantitative data, I employed a standard online 

application suitable for academic surveys (LimeSurvey). This application automatically assigns 

survey respondents an ID number. Survey respondents were thus anonymous except for a 

voluntary submission of contact details for the purpose of distributing a survey participation 

incentive.

Data storage, processing and analysis
All data are stored on a specialized online data storage platform (SURFdrive) and a secured 

personal laptop. Data access was restricted to co-authors, data processing specialists, research 

supervisors, journal editors, and peer reviewers. Specialized external secretaries transcribed 
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interview audio recordings after signing a con�dentiality agreement. Interview transcriptions 

and documentation were analyzed via a standard qualitative data analysis application (Atlas.

ti). Quantitative data were also processed and analyzed via standard applications (SPSS, R, 

Jasp).

Data publication
This dissertation does not divulge information that may lead to the identity of individual 

respondents (except for publicly available information, such as news articles being referred 

to). Not only are these respondents themselves not referred to, all quotes have been vetted to 

omit any context that may identify them indirectly. The identity of regulators – the organiza-

tions, rather than individual respondents – is divulged in cases where this provides context 

necessary to interpret the data, such as the case studies presented in chapter 6. In these cases, 

representatives of these regulators consented to the manner of identi�cation.







 2
Regulatory Interventions 
Beyond the Law – towards  
a typology of the extra-legal 
frontier



44

C
ha

pt
er

 2

Abstract

Regulators can avert corporate behaviour through their supervisory practice that is harmful 

to society but nevertheless compliant with the law. Such regulatory interventions beyond 

the law evoke contentious questions about their objects, legitimacy, methods, and the norms 

employed. No framework yet exists to analyse these questions in conjunction. Therefore, this 

paper proposes a typology of the extra-legal frontier. The typology is based on a range of dis-

cretionary attitudes of regulators towards their enforcement mandate. This range comprises 

four types of regulators, with an increasingly extensive attitude: Law Enforcer, Legislative 

Agent, Social Broker, and Public Architect. The typology integrates scholarly insights into a 

coherent framework that o�ers regulators and their stakeholders a starting point for re�ec-

tion on interventions beyond the law.
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2.1  Introduction

Corporate behaviour can be compliant with relevant legislation but nevertheless harmful 

to society (Passas 2005). Examples of this are loophole seeking behaviour (McBarnet 2006), 

hazardous workplace practices (Sparrow 2000), tax avoidance, and toxic waste emissions that 

meet the legal threshold but pollute needlessly (Kagan et al. 2003). Such corporate behaviour 

provides regulators with a puzzle that leaves them three options to react. One option is to 

simply refrain from regulatory action and accept the resulting societal damage. A second op-

tion traditionally considered37 is to create, or lobby for, additional legislation constraining this 

behaviour. Yet, this ubiquitous course of action can evoke the vicious circle of risk aversion 

and overregulation referred to as the “risk regulation re�ex”. 38

However, in practice, a third course of action has gained importance: regulators avert harm-

ful but legal corporate behaviour without creating new legislation. Indeed, Sparrow (2012, 

p. 350) contrasts a legal model with an expert model of regulation and thereby observes 

that “[t]he regulatory world at large is currently leaning…toward the expert model” “…

where regulators focus on harm reduction and invent alternative methods for in�uenc-

ing behaviours that may be harmful but not illegal (…) Reasons for this include increased 

public pressure for better protection in the wake of the attacks on September 11, 2001, the 

Global Financial crisis, and other perceived ‘regulatory failures’.” One common example 

of such regulatory interventions beyond the law is moral suasion by the regulator, coaxing 

companies through regulatory conversations (Black 2002) to do more than what is legally 

required. Regulators can, for instance, prompt companies to reduce emissions further than 

environmental legislation requires.

Indeed, in the current timeframe regulators may increasingly feel the need to avert harmful 

but legal corporate behaviour. After all, the waning public tolerance for unmitigated social 

risks and regulatory failure will amplify pressure on regulators to act before legislation is 

updated. Also, the accelerating pace of technological and social change and globalisation will 

create ever more social risks that extant regulations do not yet cover satisfactory. A topical 

example is the challenge that sharing-economy companies, such as Airbnb and Uber, pose 

to regulators worldwide: “…they operate in interstitial areas of the law because they present 

new and fundamentally di�erent issues that were not foreseen when the governing statutes 

and regulations were enacted” (Kaplan and Nadler 2015, p. 104). Another globally relevant 

example of this trend, highlighted in regulation literature, is the evolving privacy issues that 

37  Debate on the aforementioned puzzle tends to be limited to these two options, thereby focusing on the type 
of legislation that might be needed. See e.g. Petetin (2014).

38  E.g. Blanc (2012); see, for an overview of papers on this topic, Trappenburg and Schi�elers (2012).
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emanate from on-going technology and marketing innovations of companies like Google 

(Hirsch 2010).

Although the scholarly literature routinely addresses aspects of interventions beyond the 

law (E.g. Ayres and Braithwaite 1992; Black and Baldwin 2010; Kagan et al. 2003; Lyon 

and Maxwell 1999; May 2005; McBarnet 2006; Passas 2005; Sparrow 2012; Tyler 2006), 

the phenomenon, in general, has seldom been the focus of research attention. In fact, most 

contributions depart from a situation where a certain legal basis for regulatory interventions 

exists. However, there are also situations where such a legal basis is lacking but regulatory 

interventions may still occur because the societal risk is so prominent that regulators face the 

need to intervene without legal basis. That part of regulatory territory is almost a scholarly 

wasteland. Indeed, neither the extent in which regulators engage in interventions beyond the 

law nor the inherent complications of this phenomenon have been satisfactory established. 

This is unfortunate because regulatory interventions beyond the law evoke contentious 

questions regarding, inter alia, their legitimacy, and the extra-legal norms that regulators 

employ through these interventions. Yet, there is no conceptual framework to explore these 

questions and facilitate a more comprehensive understanding of regulatory interventions 

beyond the law.

This paper proposes a framework to navigate the territory of regulatory interventions beyond 

the law by means of a typology. This typology is based on a range of discretionary attitudes 

of regulators towards their enforcement mandate. The typology addresses questions about the 

objects of regulatory interventions beyond the law, the norms employed, the rationale of this 

practice, and its methods. The resulting conceptualization highlights the mutual coherence 

and contrast of these interconnected aspects of regulatory interventions beyond the law and 

enables re�ection on a regulator’s stance regarding this extra-legal frontier.39

2.2  Extant scholarly contributions

2.2.1  Insights on regulatory interventions beyond the law
Several authors have noted issues that regulators face when confronted with harmful but 

legal corporate behaviour. For instance, Black and Baldwin (2010, p. 199) highlight the 

tension that gives rise to regulatory interventions beyond the law if regulation is viewed from 

a risk-based perspective. They note that, “[r]isk-based regulation starts with identifying risks 

39  For example, the extent to which regulators engage in such interventions can induce risks that impact their 
legitimacy. Thus, regulators can better mitigate such risks and their stakeholders can better assess regulators’ 
performance if all parties possess a typology of regulatory interventions beyond the law.
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to be managed, not rules to be complied with. The logic of risk and outcomes can cut across 

the logic of compliance. …[A]n o�cial monitoring a �rm under a risk-based system may 

identify risks that she thinks the �rm should address, but which are not covered by any rule 

that would provide a legal basis on which to require the �rm to take action. The mismatching 

logics of risk and compliance can thus produce signi�cant lacunae in the regulatory regime 

at the point of implementation and enforcement.”40 Similarly, scholarly contributions on 

“responsive regulation” refer to situations where the law is “riddled with gaps or loopholes” 

(Ayres and Braithwaite 1992, p. 27). For instance, Ayres and Braithwaite suggest a cooperative 

regulatory stance in dealing with such cases, in practice, to in�uence regulated corporations 

to behave in the spirit of the law.41 However, responsive regulation theory has not focused 

speci�cally on extra-legal territory. “Responsiveness” is, after all, mostly perceived as �ex-

ibility between punishing versus cooperating regulatory stances where at least, in principle, 

enforcement is an available option.42

In contrast, some authors (e.g. McBarnet 1991; McBarnet and Whelan 1991; McBarnet 2006; 

Picciotto 2007) focus speci�cally on how companies manipulate the boundaries of deviant 

but lawful activities (McBarnet 1991) and how regulators can counter this behaviour. For 

example, McBarnet and Whelan (1991) suggest that regulators challenge the legitimacy of 

such behaviour and promote the spirit of the law through enforcement based on wider 

legal principles to convey the message that behaviour referred to as “cosmetic” or “creative” 

compliance is unacceptable. McBarnet (1991) also remarks that the current regulatory dis-

course sets expectations for companies and professionals to go beyond literal compliance to 

compliance with the spirit of the law. Extending this body of research, Passas (2005, p. 783) 

lists a variety of “lawful but awful” corporate behaviour, deploring that “…regulators are not 

expected or allowed to do anything about these problems, because laws are generally not vio-

lated”. Passas (2005, p. 783) presents a “series of rallying points for action” to counteract this 

corporate behaviour, such as increasing transparency and accountability. However, this body 

of research does not o�er a general framework to analyse the various aspects of regulatory 

interventions beyond the law. Moreover, corporate behaviour that is entirely unregulated, not 

even by the spirit of the law, and regulatory interventions addressing this behaviour, remain 

out of its scope.

40  See similarly Sparrow (2012).
41  Ayres and Braithwaite also mention ways in which a regulator can be e�ective in a situation where it cannot 

coerce companies through legal measures (enforcement), such as blu�ng and generating adverse publicity for 
the company involved (as an alternative “big gun”).

42  As an aside, preserving this “enforceability in principle,” through principle based regulation, may also con-
stitute an underlying aim in addressing risks that emanate from di�cult to pin down corporate behaviour.
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As a counterpart to these publications, “beyond compliance” research indeed highlights what 

drives corporations to not defeat the spirit of the law but voluntarily go beyond the require-

ments of legislation. Although this research tends to focus on corporate motivation instead 

of regulatory interventions, the identi�ed drivers can function as a lever for regulatory inter-

ventions beyond the law.43 From this body of research, Kagan et al. (2003) provide arguably 

the most extensive study of the impact of regulation. They �nd no close correlation between 

the dominant regulatory style in a jurisdiction and the extent in which companies in this 

jurisdiction exhibit “beyond compliance” behaviour. However, as this style characteristic 

relates to how repressive or cooperative a regulator acts, this research provides no correlation 

with the extent in which these regulators may have engaged in interventions beyond the 

law.44 Thus, this body of research leaves considerable room for additional conceptual insight 

into the extra-legal aspect of regulatory practice.

2.2.2  Typologies of regulatory practice
The typology proposed in this paper adds to the extant scholarship that provides typologies 

of regulators’ strategies when engaged in regulatory practice.45 A substantial part of these 

typologies takes law enforcement or compliance with the law as a starting point, which can-

not satisfactorily account for the phenomenon of regulatory interventions beyond the law. 

Indeed, Coslovsky et al. (2011) note in an overview that the bulk of typologies of regulatory 

practice – as opposed to legislative approaches to regulate behaviour (Ayling 2011) – focuses 

on what regulators do when enforcing the law, typically deriving taxonomies from aggrega-

tions of enforcement acts by using various units of analysis.46 Similarly, another popular 

43  Borck and Coglianese (2011) provide an oversight of this line of research in which they distinguish three 
types of drivers for such corporate behaviour: a broad category of economic drivers, external “license to 
operate” considerations that prompt companies to meet demands and expectations of their societal stakehold-
ers (Kagan et al. 2003; Gunningham et al. 2004; Lynch-Wood and Williamson 2007), and “internal license” 
considerations (Howard-Grenville et al. 2008; Prakash 2001).

44  Similarly, relevant research by May and others focuses primarily on the style individual inspectors demon-
strate and its e�ect on compliance and possibly “beyond compliance” behaviour of individual regulatees such 
as farmers, not on regulatory interventions beyond the law in general (May and Winter 2011; Bartel and 
Barclay 2011; May 2004, 2005, 2005b; May and Wood 2003; Winter and May 2001; May and Winter 2000). 
Other related research is focused more broadly on voluntary programs (e.g. Lyon and Maxwell 1999; Borck 
and Coglianese 2009; Borck and Coglianese 2011) or on the in�uence of regulatory pressure on participation 
in such programs (Welch et al. 2000) but not on regulatory interventions beyond the law.

45  “Regulatory practice” as employed by Sparrow (2000). OECD (2014, p. 25) refers to this regulatory practice 
as “operating regulation” as opposed to creating legislation.

46  Other e�orts to typify regulators stress to what extent a regulator or its �eld inspector displays a formal 
engagement style (e.g. May and Winter 2000; May and Wood 2003), or adopts a re�exive stance as opposed 
to a technical one, while dealing with the multiple dilemmas a regulator faces (Perez 2014). Yet, others 
discern regulators by the e�ort they spend on enforcement or inspections and the associated perceived risk 
of detection of violations (May and Winter 2011) or their capacity to proactively implement their policies 
(McAllister 2010).
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approach is to focus on the various methods that regulators prefer for inducing regulatee 

motivation to comply with the law, wherein deterrence and cooperation are traditionally 

contrasted.47 In fact, the core of the “responsive regulation” theory (Ayres and Braithwaite 

1992; Braithwaite 2011) is a preference for “responsive” positioning on the axis of punitive 

versus accommodative approaches and associated tools, in order to induce compliance with 

the law. Again, this does not speci�cally address regulatory interventions beyond the law.

However, this punitive versus accommodative axis can be complemented by one that is 

able to account for regulatory interventions beyond the law. Coslovsky et al. (2011, p. 6) 

actually point out that, “[e]ventually, researchers started plotting phenomena on a multi-

dimensional space that took into account how enforcers interpret the legal code (ranging 

from a narrow-legalistic code to a broad, general mandate) and how facilitative (or ‘friendly’) 

the enforcers are, i.e., whether they emphasize correction or punishment…” Indeed, this 

summary provides a useful reference point to position the typology proposed in this paper. 

Thus, the proposed typology can be regarded as a further exploration of the �rst mentioned 

axis, the range from a narrow to a broad mandate interpretation. It extends such a broad 

interpretation beyond the range of extant typologies to include regulatory interventions that 

induce corporate behaviour beyond what can be enforced by law.48

2.3  Typology of regulatory interventions 
beyond the law

2.3.1  Introduction of the proposed typology
In this paper, “regulatory interventions beyond the law” refers to pressure exerted by a regula-

tor to avert corporate behaviour that is harmful or hazardous to  a company’s stakeholders or 

to the environment but compliant with the legislation the regulator enforces. In the context 

of this paper, the concept of regulatory interventions beyond the law (abbreviated below 

as ‘Interventions Beyond the Law’ or ‘IBLs’) excludes issuing legislation and other govern-

ment policy initiatives since from a legal and empirical standpoint these are substantially 

discrete phenomenon and not “beyond the law” in the same way as Interventions Beyond 

47  See Oded (2013) for an extensive literature review based on such an axis; also May and Winter (2000); McAl-
lister (2010).

48  To be clear, although the degree of autonomy exercised by the regulator may be a crucial input factor for 
this axis, the proposed typology should nevertheless be distinguished from typologies that focus on regulatory 
autonomy as “a measure of a regulatory agency’s ability to formulate and pursue goals that are not primarily 
re�ective of the interests of the regulated entities” (McAllister 2010, p. 64). That perspective, in fact, relates to 
the extent in which the regulator maintains focus on its mission and evades “regulatory capture”, regardless 
of the mandate interpretation associated with this mission.
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the Law.49 Interventions Beyond the Law should also be contrasted with informal regulatory 

practice. By informal regulatory practice, I mean the widespread phenomenon of regulators 

pragmatically in�uencing corporate behaviour without employing formal enforcement, for 

instance, by conducting conversations, providing education, or o�ering assistance (OECD 

2014). In contrast, with Interventions Beyond the Law there is in principle no infringement 

of legislation that could be legally enforced, regardless of the regulators’ wishes and practical 

feasibility. Therefore, Interventions Beyond the Law are likely to be a form of informal 

regulatory practice,50 but informal regulatory practice is certainly not conversely con�ned to 

Interventions Beyond the Law.

This paper proposes a typology of Interventions Beyond the Law which highlights the 

mutual coherence and contrast of various aspects of that phenomenon. These aspects are 

framed as exponents of four ideal types (see e.g., Braithwaite et al. 1987). These ideal types are 

essentially distinguished by the degree of discretion a regulator employs in its intervention 

practice towards its enforcement mandate. The typology includes elementary questions about 

the objects of Interventions Beyond the Law, “what”, the relevant norms employed, “which 

norms”, the rationale of this practice, “why”, and its methods, “how”.

The proposed typology is summarized in Table 2.1 and substantiated below. As an introduc-

tion, the top segment of this table (Stance) can be interpreted as follows. First, a regulator of 

the Law Enforcer type assumes no discretion to initiate interventions beyond its enforcement 

mandate and refrains from Interventions Beyond the Law. Therefore, the accompanying col-

umn in Table 2.1 does not relate to aspects of Interventions Beyond the Law and functions 

primarily as a reference point. Second, a Legislative Agent not only carries out its enforcement 

mandate but also promotes that companies act according to legislative intentions. Third, a 

Social Broker not only responds to this spirit of the law but also aims to balance interests of 

regulated companies and other social stakeholders as well as their viewpoints on mitigating 

societal risks. Fourth, a Public Architect might assume setting its regulatory mission largely 

independent of its enforcement mandate and thereby systematically engage in Interventions 

Beyond the Law. These successive types of regulator exhibit an increasingly broad stance 

towards their enforcement mandate.

49  Issuing regulation di�ers from regulatory practice in many ways. For example, it is often performed by dif-
ferent actors: some central government entities may issue regulation but not engage in regulatory practice 
themselves while some regulators engage in regulatory practice but may not substantively issue regulation.

50  This is not always the case. See for instance McBarnet (2006), who propagates formal enforcement as a means 
of inducing behaviour in the spirit of the law.
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2.3.2  Objects

2.3.2.1  Viewpoint on relevant risk
Regulators can adopt di�erent viewpoints on what constitutes a risk that justi�es interven-

tion: from a legal regulatory view, risk may be the risk of noncompliance with legislation; a 

political view on risk may be based on relevance to government objectives; a societal view 

also incorporates concerns of societal stakeholders such as corporations and citizens; and an 

autonomous regulatory view de�nes risk as the combination of the probability and possible 

magnitude of adverse outcomes.51

As represented in Table 2.1, these points of view correspond with the latitude that the regula-

tor assumes to engage in Interventions Beyond the Law. Thus, from a legal standpoint on 

regulatory risk, arguably the primary object is noncompliant behaviour. Consequently, to 

a Law Enforcer this view leaves no room for Interventions Beyond the Law. In contrast, 

the political perspective of a Legislative Agent implies that hazardous but legal corporate 

behaviour can be an appropriate object of regulatory interventions because such corporate 

behaviour may well pose risks contrary to governmental objectives. A Social Broker may 

assume yet more latitude for Interventions Beyond the Law to the extent that its risk ori-

entation also incorporates interests and views of societal stakeholders that are not covered 

by governmental objectives. For example, the orientation of Social Broker might include 

emergent unregulated risks that cause societal unrest, such as the perceived risks of modi�ed 

food (“Frankenburgers”, Petetin 2014), even in the absence of governmental objectives on 

the subject matter. Lastly, a Public Architect adopts an autonomous position on risk. This 

position seems most likely to result in Interventions Beyond the Law: as stressed in section 

2.2.1, through the quote by Black and Baldwin (2010), the tension that gives rise to Inter-

ventions Beyond the Law is inherent to this risk perspective. Such an autonomous position 

on risk is clearly illustrated by Sparrow (2012), who advocates an approach to regulation as a 

craft in which harmful behaviour is the primary object of regulatory intervention, regardless 

of whether this behaviour is legal.

2.3.2.2  Intervention scope
Emanating from the four discrete regulatory views on risk represented in the typology, 

speci�c types of risk and associated corporate behaviour may fall within regulatory interven-

51  See Blanc (2012). In the proposed typology, such a perspective is denoted as autonomous rather than “tech-
nocratic,” as suggested by Blanc. The notion of “autonomous” emphasizes the typically independent nature of 
a Public Architects assessment of what risks it aims to mitigate, whereas “technocratic” might be viewed as a 
normatively charged, negative connotation. It should also be noted that in the context of the study referred 
to, Blanc asserts that in the former Soviet Union societal concerns tend to be absorbed through political 
posturing into the political viewpoint; Blanc, therefore, does not elaborate on a discrete societal viewpoint.
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tion scopes. These intervention scopes are included in the proposed typology. First, to a 

Legislative Agent, loophole-seeking behaviour seems an appropriate object of Interventions 

Beyond the Law. Indeed, a regulatory strategy to avert loophole seeking corporate behaviour 

seems to presuppose a broader regulatory mandate than “mere” enforcement of statutory law. 

Loophole seeking has received substantial academic attention under the banner of “creative 

compliance” or “cosmetic compliance” behaviour (E.g. Bartel and Barclay 2011; Kimberly 

and Krawiec 2003; McBarnet 1991; McBarnet 2006), and several authors argue that regula-

tors should avert such corporate behaviour to mitigate societal hazards and prevent corporate 

scandals. In contrast, as the point of loophole seeking is that there is no evidence of law 

infringement, such behaviour would lie beyond the intervention scope of a Law Enforcer.

Second, from a Social Broker’s point of view, regulations can have other shortcomings than 

loopholes that also give rise to Interventions Beyond the Law. For instance, Sparrow (2000, 

p. 244) argues for Interventions Beyond the Law as a response to the challenge that so-called 

“emergent risks” pose in social risk mitigation because “[w]hen regulations are rendered 

obsolete by advances in technology or by the waxing and waning of risks, regulatory agencies 

should ‘correct, by using their judgment, de�ciencies of law.’ The mission of public agencies 

is not adequately de�ned by statutes, nor is it static over time.” Similarly, in his seminal 

work on the uses of discretion, Schneider (1992, p. 64) �nds the tendency of non-legislative 

o�cials to employ “rule-building discretion” especially useful in “times of rapid and great 

social change”.

As a conceptual elaboration, corporate “loophole-seeking” and “beyond compliance” behav-

iour52 might be contrasted by the perceived corporate intention towards the spirit of the law. 

Whereas loophole seeking may be described as an attempt to defeat the spirit of the law while 

upholding its letter, beyond compliance behaviour may often be regarded as doing justice to 

the spirit of the law or even extrapolating this spirit. From this perspective, loophole seeking 

and beyond compliance behaviour are not entirely discrete objects of Interventions Beyond 

the Law. In fact, they may be regarded as opposite extremities on a scale of expressions of 

corporate intention towards the spirit of the law.53

52  “Beyond compliance” behaviour is researched e.g. by Borck and Coglianese (2009, 2011); Gunningham et al. 
(2004); May (2005); Howard-Grenville et al. (2008); Kagan et al. (2003); Lynch-Wood and Williamson (2007); 
Lyon and Maxwell (1999); Prakash (2001); Welch et al. (2000).

53  These extremities arguably provide insight that adds value to the proposed typology. However, the inten-
tion that underlies harmful corporate behaviour is subject to debate. It is debatable primarily because this 
corporate intention may be neither perceptible to the regulator nor “objectively” ascertainable. After all, as 
McBarnet and Whelan (1991) point out, the interpretation and framing of relevant corporate behaviour and 
the applicable law is itself a crucial focus point in the regulatory struggle to mitigate cosmetic compliance. In 
fact, there may not always be a speci�c corporate intention with regard to the spirit of the law. A company 
may, for example, unintentionally cause environmental harm by way of unforeseen collateral damage.



54

C
ha

pt
er

 2

Third, harmful or hazardous corporate behaviour that is the object of Interventions Be-

yond the Law can be exempted from legislation by design. Legislation can, for instance, be 

omitted because the legislator �nds that it should remain the prerogative of the company 

to decide whether to refrain from this behaviour or because regulation by legislation is 

deemed unlikely to be e�ective (e.g., in averting corporate culture issues such as groupthink, 

or a lack of corporate integrity). Therefore, a Public Architect that nevertheless mitigates 

such intentionally unregulated risks through Interventions Beyond the Law demonstrates a 

particularly broad intervention scope, which is positioned at the far end of the typology as 

represented in Table 2.1.

2.3.3  Norms

2.3.3.1  Exemplary type of norms employed
Legislative Agents promote corporate compliance to a norm denoted as the “spirit of the 

law” (e.g. McBarnet 2006). Such an appeal to the spirit of the law might be seen as simply an 

expansive interpretation of the law and, therefore, not in the realm of Interventions Beyond 

the Law. However, to the extent that this interpretation is intended to stretch the scope of 

the law54, such an interpretation can also be considered a practice in the grey area between 

“regular” law enforcement and Interventions Beyond the Law. In contrast, a deliberate blu� 

– interpreting the spirit of the law in a way not expected to hold up in court – may be 

positioned �rmly in the realm of Interventions Beyond the Law.55 As such, the spirit of the 

law is included as an exemplary type of norm in the typology.

Social Brokers encouraging the adherence to self-regulation demonstrate a yet broader 

regulatory mandate, in terms of the norms they appeal to. After all, the norms employed in 

self-regulation tend to be an addition to the applicable statutory rules and thereby extra-

legal. Still, such a regulatory approach relies on the norms that industry, trade organisations, 

or other representative bodies support. This reliance remains an inherent limitation of such a 

regulatory stance because it depends on societal consensus.

In contrast, the tendency of Public Architects to create their own extra-legal regulatory 

norms may be regarded as an expression of the broadest self-conception of a regulatory 

mandate, in which “[b]ureaucrats become lawmakers, ‘freely’ creating…law beyond written 

rules or courtroom practices” (Silbey 1980, p. 850; see Coslovsky et al. 2011). This type of 

norm is positioned at the aforementioned far end of the typology.

54  As propagated by ibid., and Nolette (2015).
55  To be clear, this “spirit of the law” may be construed to be either a broad interpretation of a legal norm, or 

an overarching extra-legal norm, to the e�ect that a company should adhere to the generic intention of the 
legislator as well as to the letter of the law.
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2.3.3.2  Function attributed to legislation
The four exemplary types of norms that regulators may employ – legislation, spirit of the 

law, extra-legal industry norms, extra-legal regulatory norms – re�ect not just an increasingly 

broad conception of their mandate but also that regulators attribute di�erent functions to 

legislation. To a Law Enforcer, enforcement of legislation may be its comprehensive purpose; 

in contrast to a Legislative Agent that promotes the spirit of the law, extant legislation is rather 

the primary reference point. To a Social Broker that also promotes adherence to industry 

norms, legislation is just one of several reference points. Hawkins (1992, p. 36), in fact, points 

out that, “…a broad legal mandate, such as that typically granted to regulatory bureaucracies, 

will give rise to huge areas of administrative discretion. In such circumstances…rules are 

references points about which a legal actor may organize the exercise of discretion.” Finally, 

to the extent that a Public Architect assumes the discretion to propagate its own extra-legal 

regulatory norms, the status of legislation seems reduced to merely imposing boundaries on 

the regulator’s discretion. Such extra-legal regulatory norms are, after all, not necessarily lim-

ited to an objective normative reference point. Nevertheless, the interventions by this Public 

Architect remain restrained by the boundaries that legislation and jurisprudence impose 

upon these interventions through such legal principles as fairness, detournement de pouvoir, 

proportionality, legal certainty, due process, as well as through more speci�c legal constraints.

2.3.4  Rationale

2.3.4.1  Primary basis for legitimacy
A core issue regarding Interventions Beyond the Law is clearly to what extent such interven-

tions are legitimate. The concept of legitimacy may, for instance, refer to “the foundation of 

authority, in the form of public validation, which underpins the actions to state institutions” 

(Almond 2007), “the belief within the members of society that there are adequate reasons 

to voluntarily obey the commands of authorities” (Tyler 1997, p. 323, referring to preceding 

research contributions), or “the belief that authorities, institutions and social arrangements 

are appropriate, proper, and just” (Tylor 2006, p. 376). However, distinct viewpoints on legiti-

macy should be identi�ed since they may lead to distinct conclusions on the legitimacy of 

Interventions Beyond the Law. For example, a legal view on legitimacy can vary considerably 

from a political one.

Before elaborating on points of view and their consequences for the legitimacy of Inter-

ventions Beyond the Law, I should stress that such contrasting positions are not merely 

by-products of professional myopia. They are connected to con�icting interests as there may 

be good reasons both to grant regulators considerable discretion in their practice in order 

to meet their objectives and to limit such discretion. This poses a dilemma inherent to the 

practice of Interventions Beyond the Law. This dilemma is distinctly re�ected in the OECD’s 
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standpoint on regulatory governance, which states that “[r]egulators should operate within 

the powers attributed to them by the legislature and legislation should provide for judicial 

review for actions that might be held to be ultra vires (beyond the scope of the regulator). 

At the same time the scope of the regulator should recognize where appropriate discretion is 

needed in the way that regulatory powers are to be interpreted by the regulator to meet its 

objectives, without engaging in ‘mission creep’” (OECD 2014, p. 30).

From a legal standpoint, a primary question is whether the applicable legal system allows a 

regulator to engage in Interventions Beyond the Law, in any case. This will obviously vary per 

legal regime. However, the legal mandate for Interventions Beyond the Law can, in principle, 

be clari�ed by the distinction between contra legem and extra-legal regulatory practice. In 

this context, contra legem regulatory practice goes against the restrictions the law imposes 

on the regulator. In contrast, extra-legal regulatory practice is not mandated by what the law 

imposes on the regulatee but does not necessarily go against the law. Indeed, such extra-legal 

practice may or may not be contra legem, depending on the applicable legal system and the 

factual circumstances regarding the speci�c practice.56

Given that the legal standpoint is not conclusive, other sources of legitimacy of Interventions 

Beyond the Law need to be taken into account. In fact, regulators’ performance is evaluated 

and validated in multiple “systems” (Perez 2014) in which they are held accountable: as 

a minimum, a legal, political, and social system need to be distinguished.57 These systems 

correspond with three distinct views on the primary source of potential legitimacy of Inter-

ventions Beyond the Law. For illustrative purposes, these views may be attributed to three 

prototypical stakeholders of regulators: legitimacy as legality from a lawyer’s viewpoint, as a 

function of political agency from a politician’s viewpoint, and as an exponent of social stake-

holder support from the viewpoint of regulated companies and other social stakeholders. 58 

In addition to these three sources, the public value (Moore 1995) generated by mitigating 

56  For example, a regulator issuing an injunction to coerce certain corporate behaviour without a regulatory 
provision compelling this behaviour can be regarded as acting contra legem. After all, such practice may be 
contrary to the rule of law and is likely to breach legal principles regarding detournement de pouvoir and fair 
play. However, this is less clear-cut when it comes to informal regulatory practice, as mentioned in subsec-
tion 3.1 of this paper. In such practice, regulators may wield substantial in�uence over regulatee behaviour 
without resorting to formal enforcement measures.

57  Compare ibid. and Coen (2005).
58  As pointed out by Tyler (2006), such social stakeholder validation provides “psychological” legitimacy that is 

largely derived from procedural justice: the authority exercising its authority through procedures that a�ected 
stakeholders experience as fair.
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social harms and hazards may also be a source of legitimacy.59 Such a “technocratic” (ibid., 

p. 333) standpoint might, for instance, be attributed to Sparrow (2012), who advocates that 

regulators focus on mitigating social harms and hazards regardless of whether these are caused 

by legal or illegal behaviour. 60 These four complementary sources of potential legitimacy of 

Interventions Beyond the Law are included in the proposed typology.

2.3.4.2  Mission type
The four sources of legitimacy represented in Table 2.1 might be conceptually associated 

with distinct types of missions that guide the regulator itself. Indeed, a Law Enforcer’s mission 

derived from its enforcement mandate may be limited to enforcement. In contrast, a Legisla-

tive Agent’s focus on the political intentions underlying legislation can include Interventions 

Beyond the Law to induce compliance with these intentions, also referred to as the spirit 

of the law. Sparrow (2000) takes a yet broader view on regulatory mission. He elaborates 

a problem-solving approach, in which a Social Broker type regulator proactively seeks to 

mitigate societal risks whether or not these risks can be attributed to corporate behaviour at 

odds with relevant legislation. However, Sparrow (2008, p. 27) limits this advocated scope of 

intervention to “countervailing bad things” as opposed to “promoting good things”, arguing 

the former approach tends to be more e�ective and resource-e�cient. An even broader 

conception of mission, associated with the legitimacy granted by the public at large, may be 

attributed to Moore’s (1995) theory of “creating public value”. In fact, Moore (1995, p. 10) 

argues that managers of public agencies, such as regulators, should steer these agencies “…

in ways that increase their value to the public”. This is e�ectively a Public Architect mission 

that can indeed include seeking out opportunities to promote “good things” whether or not 

these involve mitigating risks to societal stakeholders. These increasingly expansive mission 

types are included in the proposed typology, in conjunction with their associated primary 

source of legitimacy.

59  For instance, Almond (2007) derives from Habermas’ conception of legitimation two approaches to legitima-
tion in the regulatory sphere: the regulator can be regarded as part of the political legitimating apparatus of 
the state, but regulators themselves are also capable of legitimizing their role. Compare also the aforemen-
tioned distinction between various views on what counts as risk (see Blanc 2012). According to Blanc, this 
results in three di�erent potential bases for legitimacy: besides a legal and political perspective, Blanc also 
discerns a technocratic perspective in which risk is conceived as a combination of likelihood and potential 
magnitude of hazards.

60  It should be stressed, however, that even in such a Public Architect type view the regulator cannot deter-
mine unilaterally what constitutes this value. After all, the de�nitions provided above indicate that external 
validation is a requisite for legitimacy. This implies that regulatory interventions are ultimately granted their 
legitimacy by the society to which they aim to add such value.
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2.3.5  Methods

2.3.5.1  Target stakeholder category delimitation
A Law Enforcer may naturally limit its primary stakeholder scope to the regulatees it targets 

to achieve its enforcement objectives. However, for a Legislative Agent aiming to avert 

harmful corporate behaviour, the legislator is a logical additional target stakeholder because 

pressing for new legislation may avert such behaviour. Indeed, Groenleer and Gabbi (2013) 

show that European regulatory agencies, driven by functional needs and strategic motives, 

play an active role as policy entrepreneurs. Such regulation advocacy aimed at the relevant 

legislative entity can evoke additional legislation but may also, by itself, qualify as Interven-

tions Beyond the Law because it might induce companies to engage in “beyond compliance” 

behaviour, in an attempt to pre-empt such legislation (Lyon and Maxwell 1999). In contrast, 

a Social Broker engaged in Interventions Beyond the Law may also be expected to directly 

target both regulatees and the social stakeholders that exert in�uence on them, making 

use of companies’ eagerness to prevent damage to their social “license to operate” (Kagan 

et al. 2003). The OECD (2014, p. 36) recommendation to “help those they regulate to go 

beyond minimum compliance” might be regarded in the same light. Lastly, a Public Architect 

stakeholder’s scope is limitless, in principle, because from this point of view, the regulator 

might leverage any of its own or regulatees’ societal stakeholders as well as public opinion as 

a whole to e�ectively achieve its objectives (Moore 1995; Sparrow 2000). These four primary 

stakeholder target delimitations are included in Table 2.1.

2.3.5.2  Exemplary corporate motivation leveraged
Research �ndings on regulatory methods generally point to three types of motivation that 

regulators can leverage to induce compliance with regulatory requirements61: deterrence, 

social, and normative motivation (May 2005).62 It seems plausible to apply these �ndings to 

Interventions Beyond the Law63 although this should not be done unre�ectively, inter alia, 

because the absence of applicable legal enforcement measures might well alter the e�ective-

ness of informal regulatory methods.

Some strategies to deter “creative” or “cosmetic” compliance practices, described in the 

extant literature, involve propagating adherence to the spirit of the law by challenging 

61  Indeed, as regulators engaging in RIBLs cannot legally coerce regulatees to comply with their objectives and 
are therefore likely to depend on the regulatees’ own motivation to do so, research on inducing corporate 
compliance motivation seems an appropriate theoretical source for this aspect of the proposed typology.

62  May and co-authors arguably provide the most prominent contribution to contemporary scholarship on 
regulatory e�orts to induce legal compliance motivation.

63  Wayne Norman (2011) advocates actually employing the conceptual framework of legal compliance in the 
analysis of “beyond compliance” behaviour.
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the legitimacy of such corporate practices (e.g. McBarnet and Whelan 1991), for instance, 

through litigation based on wider legal principles (McBarnet 2006). Such litigation intends 

to send an “o�cial message” (ibid., p. 1099), which can be regarded as an attempt to leverage 

a deterrence type motivation.

Corporate deterrence motivation is a speci�c type of a broader category of calculative moti-

vation. Leveraging calculative motivation induces legal compliance from companies “…when 

they conclude that the bene�ts of compliance, including averting �nes or other sanctions, 

exceed the costs of compliance” (Winter and May 2001, p. 676). Indeed, some companies are 

motivated to meet demands and expectations from social stakeholders (not only regulators) 

to foster their social “license to operate” (Gunningham et al. 2004). This can be characterized 

as a broader calculative motivation. After all, these companies nurture their social license 

because they assess this license as crucial for their own long-term prosperity. This broader 

calculative motivation drives companies to go “beyond compliance”, for instance, by meeting 

stricter environmental emission targets than required by applicable legislation. Regulation 

and Interventions Beyond the Law can thereby serve as a benchmark employed by social 

stakeholders to exert “social license” pressure upon companies. Regulation thus functions 

“…as a coordinative mechanism, routinely interacting with other sources of pressure for 

socially responsible behaviour such as markets, local and national environmental activists, and 

the culture of corporate management” (Kagan et al. 2003).

However, regulators may also leverage other than calculative types of corporate motivation to 

act “socially responsible” beyond what legislation requires, as indicated by research on corpo-

rate social responsibility (CSR). Van Tulder et al. (2011), for instance, construct a taxonomy 

of four possible CSR approaches of increasing inclusiveness. They observe that three of 

these approaches exist in practice. These are distinguished, inter alia, by their typifying CSR 

motivation. These three corporate motivation types can be described as calculative, socially 

induced, and normative. The proposed typology thus contains a regulatory motivational ap-

proach limited to leveraging deterrence motivation, and increasingly expansive approaches 

respectively leveraging companies’ broader calculative motivation, social motivation, and 

normative motivation.

Still, this aspect of the proposed typology should be interpreted with particular caution: 

corporate motivation is an extremely complex concept (Kagan et al. 2003) that consider-

ably simpli�es matters. In practice, multiple individual impulses in�uence how companies 

respond to regulatory objectives (Howard-Grenville et al. 2008; Prakash 2001) and which 
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posture they adopt towards regulation (Bartel and Barclay 2011).64 Moreover, regulators tend 

to simultaneously leverage more than one type of motivation. This aspect of the typology 

seems nonetheless justi�ed, since a hierarchy of degree of discretion between these motiva-

tion types can be defended: a regulator engaged in Interventions Beyond the Law that induce 

social and normative motivation will typically also leverage calculative motivation at least 

implicitly65 but not necessarily vice versa.

2.4  Conclusion

This paper has substantiated a basic framework to navigate RIBL territory, by means of 

a typology. This typology is based on a range of four increasingly expansive discretionary 

attitudes of regulators towards their enforcement mandate. It includes a Law Enforcer type 

that refrains from Interventions Beyond the Law and a Legislative Agent, Social Broker, and 

Public Architect that do engage in such interventions. The typology includes elementary 

questions about the objects of Interventions Beyond the Law, the norms employed, the 

rationale of this practice, and its methods.

The primary theoretical contribution of this proposed typology is that it extends the range 

of regulatory practice typologies into extra-legal territory: the typology integrates di�use 

scholarly insights relevant for Interventions Beyond the Law into a coherent framework that 

highlights the mutual coherence and contrast of various aspects of RIBL. In fact, on every 

aspect of Interventions Beyond the Law included in the typology, it provides four discrete 

characterizations that may distinguish the four types of regulator.

Further research on Interventions Beyond the Law could test the empirical validity of the 

proposed conceptual framework, highlight what this typology explains and its consequences, 

delve deeper into the legitimacy, morality, and e�ectiveness of types of Interventions Beyond 

the Law in discrete situations, and provide tangible insight into the way regulators and other 

stakeholders deal with the tension that gives rise to Interventions Beyond the Law. Such 

research may also provide systematic evidence on the frequency and development of the 

RIBL phenomenon in a given geographic or industry domain, the empirical factors that 

cause this phenomenon, and its consequences. Taking a broader perspective, the proposed ty-

pology might function as a reference point for scholarly exploration of the range of potential 

mandate interpretations by regulators in their regulatory practice, regardless of the extent to 

64  Especially in a context of recurring contact, relationships between regulator and regulatee tend to be com-
plex (Hall and Pretty 2008).

65  Compare the “talk softly but carry a big stick” philosophy of the responsive regulation approach (e.g. Ayres 
and Braithwaite 1992, p. 19).
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which they actually engage in Interventions Beyond the Law. After all, the extent to which 

a regulator is inclined to engage in Interventions Beyond the Law speci�cally might well 

be considered a litmus test for the latitude this regulator assumes towards its enforcement 

mandate in general.

The insight generated by further scholarly exploration would be valuable, especially consid-

ering the large impact this assumed latitude might be expected to have on what regulators 

do in practice. For example, a Public Architect type quali�cation may help explain through 

comparative analysis why this regulator employs di�erent strategies, styles or instruments 

than a Law Enforcer when averting similar infringements. Such analysis might provide new 

insight on the legitimacy and e�ectiveness of regulators’ interventions and more broadly 

increase scholarly knowledge of the “multi-dimensional space” (Coslovsky et al. 2011, p. 

6) employed to interpret the variety of regulatory intervention practices, especially since, 

traditionally, most attention is paid to the punishment versus cooperation axis of this space.66

Evidently, the discretionary stance of a regulator towards its enforcement mandate and In-

terventions Beyond the Law may in practice not be con�ned to the various aspects of one 

ideal type. In fact, to what extent any regulator, in its discrete functions and over the course 

of time, demonstrates a consistent stance at all might be questionable. The proposed types 

should therefore not be interpreted as four mutually exclusive options that unambiguously 

distinguish regulators but rather as marking points in a spectrum of possibilities. Another 

noteworthy limitation of the proposed typology is that it is debatable to what extent the 

selected aspects of Interventions Beyond the Law optimally typify the phenomenon of 

Interventions Beyond the Law.67 This typology should rather be regarded as a basic chart for 

the extra-legal regulatory terrain.

The primary practical signi�cance of the typology may be that it o�ers both regulators 

and their various stakeholders a starting point for re�ection on the regulators’ discretionary 

stance towards Interventions Beyond the Law, speci�cally, and towards their enforcement 

mandate, in general. After all, a certain degree of theoretical and practical cohesion might be 

suspected between the various aspects that constitute the discrete ideal types. For example, 

reviewing the Social Broker column in Table 2.1, the societal risk orientation of a Social 

Broker may well induce it to integrate norms originating from stakeholders into its frame 

66  This research would be in line with the prevalent insight, provided primarily by “responsive regulation” 
(Ayres and Braithwaite 1992) and “really responsive regulation” (Black and Baldwin 2010) contributions, that 
regulatory issues should be viewed through multiple lenses in order to adequately account for the speci�c 
setting.

67  An extended typology might, for example, elaborate further on the motives of regulators to engage in RIBLs 
or on the types of instruments employed.
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of reference, adopt a societal risk-mitigating mission for which it seeks support from these 

stakeholders, and include them in its scope of potential targets for Interventions Beyond the 

Law. Vice versa, contrasting columns in Table 2.1, it might be remarkable if a Social Broker, 

with a societal risk perspective that includes emergent risks, strictly con�nes its mission to 

enforcement or only motivates companies through deterrence. Such a degree of cohesion 

between the various aspects of these ideal types should facilitate a more comprehensive 

analysis of the various issues to which Interventions Beyond the Law give rise.

Analysis on the basis of this typology in practice may refer to the coherence of the speci�c 

aspects of a regulator’s stance, questioning, for instance, whether the methods it employs 

match its mission. Alternatively, wider implications of this typology may be explored. For 

example, by proactive choice or due to stakeholder pressure, a Legislative Agent may over 

time transform into a Social Broker. Yet, these types seem likely to require distinct personnel 

capabilities, and therefore, necessitate a change of human resource strategy. It could also be 

hypothesized that the four ideal types correlate with distinct implications for a regulator’s 

image: a Law Enforcer may be prone to a “bean counter” image, a Public Architect can easily 

be perceived as a “loose cannon”. Thus, the typology might, in practice, assist in making 

informed assessments of regulatory strategy.

The proposed typology might assist in making informed assessments although the way 

the associated questions are resolved is likely context dependent. After all, issues regarding 

discretion and legitimacy are viewed from varying standpoints depending on, for instance, 

the relevant region, the applicable legal system, and local political and social trends. Such 

varying views will likely result in a divergent weight of relevant arguments. For instance, one 

legal culture may attach more weight to the danger of “mission creep” (OECD 2014) than 

another.

As Schneider (1992, p. 88) points out, “All this leaves us in an irreducibly equivocal position, 

for it is not possible to say a priory what mixture of rules and discretion will best serve in any 

particular situation”. However, regardless of the weight attached to arguments, the quality of 

these arguments will be improved by increased insight into the extra-legal regulatory fron-

tier. That is why, in addition to current knowledge about the two most familiar regulatory 

responses to unmitigated societal hazards – refraining from action or creating new rules – this 

paper has aimed to shed more light on this third type of response: regulatory interventions 

beyond the law.



This chapter has been published as: Kasdorp, A. (2016). Regulatory intervention beyond the law: towards 

a typology of the extra-legal frontier. European Journal of Risk Regulation, 2, p. 361.
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Abstract

At least seventeen out of twenty-three Dutch regulatory agencies counteract harmful but 

legal corporate conduct through informal interventions. Interviewed regulators struggle to 

position themselves in the ensuing cat-and-mouse game, broker adverse interests, and uphold 

legitimacy. This paper explores these core challenges, regulators’ administrative strategies to 

cope with these challenges as well as factors that may in�uence their stance. The paper 

interprets the ensuing extrajudicial interaction between regulators and �rms as a reciprocal 

game in which regulators balance e�cacy and legitimacy in absence of a ‘big stick’.



67

3.1  Introduction

Regulatory agencies (regulators) struggle with harmful but legal corporate conduct; for 

example, needless waste emission and tax avoidance contrary to the spirit of the law. Such 

conduct confronts regulators with multiple challenges which, in practice, remain unresolved. 

A surprising number of regulatory o�cials interviewed for this paper resort in their en-

forcement practice to informal, extrajudicial interventions that counteract altogether legal 

corporate conduct. O�cials struggle with the ensuing cat-and-mouse game, broker adverse 

societal interests, and manage regulatory legitimacy. This reciprocal game with regulatees 

merits more scholarly exploration.

Certainly, the overarching administrative predicament posed by harmful but legal corporate 

conduct is familiar. Confronted with such conduct, stakeholders tend to push for additional 

legislation to make it illegal. For instance, widespread opposition in Europe to corporate 

bonuses and their perverse e�ects predictably lead to additional regulation (Johnston 2014). 

But is this an e�ective strategy?

The current upheaval over social media, such as Facebook, provides a telling example. Inci-

dents notwithstanding, much of the conduct that these �rms are maligned for is legal. They 

might collect personal data and track people with their implied consent even when they 

are browsing other sites. Also, by leveraging users’ psychological vulnerabilities, social media 

condition individuals to revisit their site or app frequently – which is not illegal – and their 

algorithms manipulate which news their users read. But even if regulators and other relevant 

stakeholders could agree to what extent such conduct is undesirable or harmful, it seems 

unlikely that additional regulation alone will prevent it. There may be simply too much grey 

area to convincingly enforce any such new rules. And, by the time regulations have been 

drafted, adopted, and implemented, they might already be obsolete because of fast-moving 

social, technological and market developments.

This risk-regulation re�ex in response to social scandals (Trappenburg and Schi�elers 2012) 

might be typi�ed by the tendency to point to the law as both problem and solution. As 

a result, regulatory frameworks expand to potentially unworkable proportions (frustrating 

business) and – at least during the lengthy legislative process – emerging societal harms 

remain poorly mitigated (frustrating the public). This increases the social pressure on regula-

tory agencies to �nd a way out of the risk regulation re�ex and counteract harmful corporate 

conduct in an alternative manner.

Thus, in contrast with this arguably default regulatory approach, Sparrow (2012) asserts that 

regulatory agencies globally gravitate towards a pragmatic, problem-oriented strategy. This 
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approach is not about adjusting the rulebook (regulation). Rather, regulatory o�cials (regu-

lators) tend to develop a regulatory enforcement practice (supervision) in which they “…

focus on harm reduction and invent alternative methods for in�uencing behaviours that may 

be harmful but not illegal”. This practice thus includes preventing loophole seeking conduct 

and advancing the spirit of the law – both familiar topics in regulatory scholarship – by, for 

instance, enforcing open standards and stretching the interpretation of regulations to cover 

harmful conduct not foreseen at their conception. But such an administrative policy may also 

counteract altogether legal corporate conduct that is nevertheless deemed harmful to society 

or otherwise undesirable from a regulatory perspective (regulatory interventions beyond the 

law). Such interventions are usually informal in the sense that the regulator does not apply 

coercive legal powers but rather, for instance, resorts to moral suasion or public pressure.

This paper employs interviews with twenty-three regulators to explore three questions. 

First, what particular challenges do regulators experience in dealing with harmful but legal 

corporate conduct? Second, what strategies do regulators demonstrate to deal with these 

challenges and what factors ostensibly in�uence the strategy they adopt? And third, what is 

an appropriate viewpoint to understand the ensuing supervisory interaction between regula-

tors and �rms?

Two remarks should serve to further clarify the intended goal and function of this paper. 

First, these questions are explored to enable scholars, regulators, and their stakeholders to 

adopt an informed position, encourage in-depth discussion, and foster further research. I 

include the third research question – addressed in the analysis section of this paper, as it is 

not empirical but analytical in nature – to this end. After all, these empirical phenomena 

may be analyzed more productively if they are not enunciated in isolation, but rather studied 

from a viewpoint that accounts for earlier scholarly understanding of interactions between 

regulators and �rms.

Second, regulatory interventions beyond the law invoke normative policy questions, which 

underline the need for increased empirical understanding of this phenomenon. For example, 

in this context, what constitutes socially ‘harmful’ corporate conduct, how is this decided 

upon, and who gets to decide this on what basis? What is the legitimacy68 of either leaving 

such harmful conduct unchecked until legislative changes might be implemented, or inter-

fering with legal corporate conduct? To what extent are such interventions permissible, or 

desirable? The political terrain (Coslovsky et al. 2011), where such normative questions arise 

and where these interventions take place, forms a part of the analytical context for this paper, 

68  In this context, “legitimacy” is a composite concept that encompasses legal, political, and societal validation 
(cf. Kasdorp 2016).
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as discussed in the following section. Additionally, some of the challenges that emerge from 

the interviews result from regulators’ need to grapple with such questions when faced with 

legal corporate conduct they deem harmful. However, how these normative questions are 

answered will vary by local context. For instance, some regulators may assume more leeway 

than others to decide what conduct they consider harmful. Thus, this paper does not attempt 

to address these questions comprehensively. Rather, it aims to enable judicious answers to 

such normative questions in local context through increased empirical and analytical under-

standing of the observed phenomenon: regulators undertaking interventions beyond the law 

when faced with legal corporate conduct that they �nd harmful.

3.2  Literature

3.2.1  The challenges posed by harmful but legal corporate 
conduct

Much of the scholarly literature, relevant to the �rst research question about challenges posed 

by harmful but legal corporate conduct, hinges on two topic areas. First, how do regulator 

and �rm determine what is legal and what is harmful and which role do they both play in 

this determination process? Second, once corporate conduct is deemed legal but harmful, 

why and how can and should regulators oppose it?

Regarding the determination of what is legal, much of the relevant literature stresses the cat-

and-mouse type challenge that regulators face when confronted with ‘cosmetic’ or ‘creative’ 

compliance games.69 Crucial in these games are the ambiguity of law and the struggle over 

who decides on its interpretation on what basis. In research on this topic, Passas (2005; 

Passas et al., 2004) and McBarnet (1991, 2006, 2010) have made considerable conceptual 

contributions, as have Shah (1996, 1997), Krawiec (2003), Picciotto (2007), and Bartel and 

Barclay (2011). For instance, McBarnet (1991) points out that, to pre-empt stigma, �rms 

manage the labelling process through which boundaries of deviant and lawful activities are 

manipulated. In more detail, McBarnet and Whelan (1991) highlight mechanisms through 

which regulators and �rms struggle for legal control. They show how creative corporate 

compliance practices elicit a formalist regulatory response that inadvertently sustains this 

corporate conduct.

The context in which such struggles take place can be characterized as political. This presents 

regulators with an additional legitimacy challenge. As Coslovsky et al. (2011, p. 4) point out, 

69  This commonplace cat-and-mouse metaphor is adopted in this paper, although arguably the interactions 
analyzed here may be more nuanced than it suggests.
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“[n]owhere is the view that rule-enforcement is inherently political clearer than in studies of 

front-line organizations where street-level bureaucrats go beyond implementing to actually 

making policy.” Their case study examples show how regulators and �rm representatives in a 

supervision context engage in pragmatic dialogue, wherein societal and private interests are 

reconciled. In this dialogue, they co-construct which corporate practices are to be regarded 

as legal and illegal and which are most harmful and thus need to change whereas less harmful 

paperwork infringements may remain. Coslovsky et al. (2011, p. 15) point out that “[t]his 

conception of politics, and by implication regulatory enforcement, includes and goes beyond 

the give-and-take of ‘normal’ politics, or the command and control of legal prescription and 

agent implementation”. Thus, the ensuing regulatory challenges are not limited to how to 

engage in this co-construction dialogue, but include also the why. Silbey (1980, p. 850)70 

previously highlighted that in this process regulators become “the agents of clari�cation 

and elaboration of their own authorizing mandates. Bureaucrats become lawmakers, freely 

creating ... law beyond written rules or courtroom practices…”. And it may be added that 

– at least in a rule of law context – such a self-elaborated mandate is not self-evident. This 

presents regulators with an ongoing challenge to both balance societal and private interests 

and justify the role they adopt to uphold their legitimacy.

The ensuing ‘political’ supervision interaction between regulator and �rm produces addi-

tional challenges for regulators. Gilad (2014) delves deeper into this interaction, focusing on 

the context of open regulatory norms where room for interpretation is ample. She points 

out that, in this setting, the most prominent theory of emergence of regulatory meaning 

is the New Institutional Legal Endogeneity Model, in which legal systems gradually as-

similate business constructions of what the law entails. Besides demonstrating the potentially 

dominant role of businesses in this interpretative process, “…a complementary set of studies 

demonstrates the underlying strategic role that professionals in and around business organiza-

tions [such as consultants and lawyers] play within this process” (Gilad, 2014, p. 137). The 

literature thus highlights the ongoing challenge regulators face to evade regulatory capture 

by means of industry’s interpretation of both its own conduct and the relevant regulations. 

However, using a case study approach, Gilad highlights how regulators may deal with this 

challenge by – rather than avoiding it – engaging these industry forces in such an interpreta-

tive interaction and thereby balancing the interests involved.

The literature thus provides some generic insights into supervisory challenges in the face 

of harmful but legal conduct: it elicits cat-and-mouse struggles, political balancing acts, and 

a challenge to uphold legitimacy and evade regulatory capture. The present study adds to 

this work through a broader scope, in two respects. First, the research scope contains chal-

70  This was remarked earlier by J.L. Jowell (1975, p. 14).
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lenges experienced in multiple regulatory domains instead of a one domain case study (see 

method section below). Second, rather than focusing on contexts where harmful corporate 

conduct might at least be interpreted as non-compliant, the present paper includes regulatory 

interventions beyond the law that counteract altogether legal corporate conduct.

3.2.2  Supervisory strategies and in�uencing factors
In the face of their challenges, what kind of strategies do regulators adopt to deal with them 

and what factors in�uence these strategies? Much of the relevant literature on harmful but 

legal corporate conduct focuses on this conduct itself, but some studies also provide some 

insight – if only as a byproduct – into the supervisory strategies regulators adopt, once 

they �nd themselves compelled to intervene in some way. Scholars speci�cally point to 

�rms’ sensitivity to social pressures that may be leveraged by their stakeholders, for instance 

by consumer action groups that urge them to take social considerations into account, and 

the need for discourse to in�uence �rms’ decision making. Indeed, a �rm’s lack of stake-

holder engagement might more easily result in the cat-and-mouse game challenge posed 

by “creative” or “cosmetic” compliance conduct, whereas in contrast, �rms with high social 

sensitivity might strategically go beyond compliance to accommodate the social pressures 

they experience and uphold their social license to operate (Gunningham et al. 2004). This 

license to operate is granted by a broader network of the �rm’s stakeholders. In this context, 

regulation serves “…as a coordinative mechanism, routinely interacting with other sources of 

pressure for socially acceptable behavior…” (Kagan et al., 2003, p. 84). Involving other social 

stakeholders than regulators and regulatees in the regulatory game-playing thus not only 

increases legitimacy (Picciotto 2007), but also the e�cacy of regulation, as it may “…serve as 

a benchmark for groups other than regulatory o�cials who evaluate and in�uence corporate 

behavior…” (Kagan et al. 2003, p. 83). Therefore, as a way to deal with the challenges that 

harmful but legal corporate conduct presents to regulators, several authors suggest a focus on 

these corporate drives and leveraging �rms’ resulting sensitivity to social pressure. That view 

is incorporated in this paper.

Some more speci�c strategies emerge from case studies. For instance, McBarnet and Whelan 

(1991) suggest antiformalism, for example, stressing the spirit of the law, using broad criteria, 

and relying on professional self-regulation as a means of evading a self-sustaining cat-and-

mouse game. However, McBarnet (2006) �nds that regulators did not challenge Enron’s 

creative accounting practices directly, but instead focused on enforcement action against 

out and out fraud because, in their strategy assessment, this was a quicker and easier way to 

publicly demonstrate resolute action and credible deterrence. Given this strategy, McBarnet 

questions whether regulators, driven by technocratic considerations, have the con�dence 

to instead enforce the spirit of the law. Rather than address the issue of harmful but legal 

conduct directly, regulators may be tempted to adopt evasive strategies.
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Compared to the body of knowledge focused on harmful but legal corporate conduct 

and its motivational drivers, little empirical research is dedicated to its counterpoint: the 

speci�c conduct, underlying challenges, and strategies of regulators in this extrajudicial 

supervisory game.71 Certainly, their side of this game has been highlighted often, but usually 

in more generic observations. Indeed, multiple scholars have observed that regulators in 

their supervision practice struggle when confronted with “gaps and loopholes” (Ayres and 

Braithwaite, 1992, p. 27), “lacunae in the regulatory regime at the point of implementation 

and enforcement” (Black and Baldwin 2010, p. 199), or, more generally, “lawful but awful” 

corporate conduct (Passas, 2005). Suggested supervisory intervention methods in the face of 

such conduct include adopting a cooperative stance in the regulatory game while promoting 

the spirit of the law (Ayres and Braithwaite, 1992); increasing transparency and accountability 

(Passas 2005); and challenging the legitimacy of such corporate conduct through enforce-

ment based on wider legal principles, conveying a message that this conduct is unacceptable 

(McBarnet and Whelan 1991).

Some theoretical work provides additional insight into regulators’ motivations in this 

setting, which can impact their strategies. Kasdorp (2016) provides a typology based on 

regulators’ stance in the face of harmful but legal corporate conduct. In this typology, the 

distinguished rationales for engaging in ‘regulatory interventions beyond the law’ (interven-

tions to counteract such harmful conduct, aimed at these �rms) are interpreted on one hand 

as an attempt to uphold the regulators’ legitimacy.72 The legitimacy that these regulators 

might want to uphold can be political in nature, particularly by e�ectuating the ‘will of the 

legislature’; it may depend upon their public reputation and the support of other societal 

stakeholders such as regulatees, interest groups, and the public at large (Almond 2007), or 

it might bene�t from the public value (Moore 1995) that the regulator generates through 

such regulatory interventions beyond the law. On the other hand, regulators’ motivation to 

counteract harmful but legal corporate conduct might be derived from their internal sense 

of mission. This mission may be to promote compliance with the spirit of the law, to mitigate 

risks to societal stakeholders, or to create public value by solving problems as propagated by 

Sparrow (2000).73 Thus, from a regulation taxonomy viewpoint, regulators might engage in 

regulatory interventions beyond the law from a ‘sel�sh’ or ‘manipulative’ stance (Avshalom 

71  Indeed, much of the theory on supervisory strategy is not concerned with counteracting legal corporate 
conduct, focusing instead on counteracting non-compliant behaviour, promoting compliance, or combina-
tions of both approaches.

72  In a more general sense – not focused on regulatory interventions beyond the law – Baekkeskov’s (2017) case 
study vividly illustrates how agencies indeed engage in such reputation-seeking.

73  To be clear, these are theoretical distinctions. In practice, both the source and degree of legitimacy and the 
focus of regulators’ sense of mission may be less distinct, and a regulators’ autonomy can be conceived as a 
spectrum between externally in�uenced and mission-centered (McAllister 2010). Still, such legitimacy and 
mission considerations might be expected to emerge in regulators’ real-live challenges.
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2014) as regulators have a private – e.g., reputational – interest as stake, but a public interest 

focus might lead to similar outcomes.

Research thus indicates that e�ective supervisory strategy in the face of harmful but legal 

conduct may leverage �rms’ sensitivity to social pressure and their need to uphold a license 

to operate. It suggests strategies with varying assertiveness, but calls into question to what 

extent regulators can overcome their reticence to engage such corporate conduct. Regula-

tors’ stance in this game might depend, inter alia, on their desire to uphold their own mission 

and legitimacy as they perceive these values as well as their fears to fall short of their own 

or stakeholders’ expectations. These theoretical �ndings also provide input for the proposed 

viewpoint to understand extrajudicial supervisory interactions, which is addressed through 

the third research question.

3.2.3  Understanding extrajudicial supervisory interactions
What is an appropriate viewpoint to understand the extrajudicial supervisory interactions 

that ensue from the challenges, strategies, and in�uencing factors identi�ed in the �ndings 

section of this paper? A good starting point is Gilad’s (2014) approach, which results in a 

“…co-construction model, which explains the evolvement of regulatory meaning and content 

as the outcome of an interactive and iterative process of strategic framing of regulation and 

compliance by regulators and �rms.” In the analysis section, I develop this model further for 

the setting of harmful but legal regulatee conduct by applying a game metaphor to concep-

tualize the interview �ndings. Certainly, the use of a game metaphor and the more technical 

game theory point of view to analyze supervisory dynamics are common in supervisory 

scholarship.74 Even so, the game metaphor seems particularly apt here. In a ‘beyond compli-

ance’ setting, Potoski and Prakash (2011) analyze the regulation dilemma as an extension 

of the prisoner’s dilemma game. In a ‘creative compliance’ setting, Picciotto also points out 

the game-like character of the interaction between regulators and �rms. Picciotto (2007) 

challenges the assumption that participants in this creative compliance game share a common 

understanding of the law, highlights the indeterminacy of rules, and argues for a

…view of creative compliance, built on the insight that alternative interpretations 

of rules may each be potentially valid. Hence, a regulatory regime may be ‘created’ 

through the interactions of those involved, mediated by contestations about the valid-

ity and legitimacy of di�erent interpretations of rules.

74  Scholz (1984) already applied game theory to regulatory enforcement dilemmas, and this approach is also the 
cornerstone of the tit-for-tat responsive regulation theory (Ayres and Braithwaite 1992), that has informed 
much of contemporary scholarly debate on regulation.
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In this view, the regulatory game is not only about interpretation of corporate conduct. It 

also impinges on the meaning attributed to regulations and compliance, and the legitimacy 

of both �rms and regulators. Picciotto, therefore, advocates that participants recognize the 

nature of this game, and engage in non-exclusive conversations to establish broadly accepted 

principles of substantive law. As illustrated by Gilad’s (2014) case study, such interactions may 

involve considerable strategic complexities due to attempts from both �rms and regulators 

to frame the meaning of relevant substantive law and regulations. If a shared interpretation 

emerges, it is likely an “amalgamation”.

The perspective described above is re�ected in this paper. I analyze the �ndings from an 

inherently reciprocal viewpoint as exempli�ed in the literature on regulatory conversations 

and the regulatory space in which these conversations take place (Hancher and Moran 1989; 

Scott 2001; Black 2002; Jonnergård and Larsson 2007; Canning and O’Dwyer 2013). After 

all, “regulatory conversations are an important part of most regulatory systems” (Black 2002) 

and are therefore likely even more pivotal in the extrajudicial game, in which formal coercive 

measures are normally not on the table. Indeed, such “[r]egulatory conversations – discursive 

activity between involved actors… – de�ne and rede�ne the [regulatory] space” (Jonnergård 

and Larsson 2007). That space determines to what extent harmful but legal corporate con-

duct is a legitimate regulatory problem at all; what are acceptable solutions to this problem; 

and which stakeholders are included in the relevant discourse (Jonnergård and Larsson 2007). 

Thus, this paper employs the metaphor of a reciprocal extrajudicial game, played by regula-

tors and regulatees in a space that they de�ne and shape together.

3.3  Method

This study involved twenty-three interviews with representatives of all national Dutch 

government regulatory authorities that regulate the conduct of business (see table 3.1). In 

contrast with a case study approach limited to one or two domains, such as usually employed 

when examining cosmetic or creative compliance themes, this extensive range of regulatory 

domains was considered appropriate because it was likely to produce a more diverse set of 

insights into the common and arguably inherent supervision challenges posed by harmful 

but legal corporate conduct.

There was no non-response. To provide in-depth insight into this terrain, respondents were 

selected that were expected to have both strategic oversight and relevant hands-on experi-

ence. These were typically o�cials with strategically relevant middle and higher management 

positions, who occasionally, on their request, were supported by a colleague when they were 

being interviewed.
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All interviews were conducted in Dutch, recorded, and transcribed in full. I translated the 

quotes included in this paper into English. These translations were independently reviewed. 

The interviews all took place in the respondents’ workplace and lasted between 43 and 82 

minutes.

Although these o�cials were therefore in a good position to interpret the viewpoint of 

their organization, discussed their own and colleagues’ interventions equally, and rarely com-

mented on any discrepancy between their personal and organizational viewpoint, they were 

not asked to limit themselves to the organization’s position. Their responses must therefore 

be considered their own, not necessarily representing the formal organization’s viewpoint. To 

Table 3.1 – Respondents

Regulatory agency Job assignment interviewee(s)

Authority for Consumers and Markets Manager

Authority for Housing Corporations Manager

Authority for Nuclear Safety and Radiation Protection Director

Cultural Heritage Inspectorate
1. Senior Inspector
2. Senior Inspector

Dutch Central Bank Department Head

Dutch Data Protection Agency Department Head

Dutch Emissions Authority Manager

Dutch Healthcare Authority Program Manager

Dutch Inspectorate of Education Coordinating Inspector

Dutch Media Authority Manager

Financial Supervision O�ce Inspector

Healthcare Inspectorate
1. Coordinating Senior Inspector
2. Senior Inspector

Human Environment and Transport Inspectorate Department Head

Inspectorate for Infrastructure and the Environment
1. Consultant/Inspector
2. Consultant

Inspectorate for Social A�airs and Employment Manager

Inspectorate for Youth Care Manager

Inspectorate of Security and Justice Department Head

Netherlands Authority for the Financial Markets Manager

Netherlands Food and Consumer Product Safety Authority Specialist Consultant

Netherlands Gaming Authority
1. Department Head
2. Senior Inspector

Radio Communications Agency Senior Policy Consultant

State Supervision of Mines of the Netherlands Department Head

Tax and Customs Administration Strategy Consultant
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promote candor on this potentially sensitive subject, publication anonymity was guaranteed. 

For this reason, the paper does not disclose the source of particular quotes.75

Given the limited knowledge available about regulators’ actual considerations in the face of 

harmful but legal corporate conduct, the interviews were semi-structured and exploratory. 

They emphasized regulators’ considerations and motivations in the context of recent real-live 

cases. Also discussed were the range of methods and options for action employed, outcomes, 

policy perspectives, the impact of the particular industry and regulatory context as well as 

other factors respondents deemed relevant. After exploring respondents’ primary perspective, 

alternative views on how to respond to harmful but legal corporate conduct were discussed 

to elicit a fuller understanding of the explicit and implicit trade-o�s these regulators make. 

The transcripts were analyzed using standard coding software, consecutively employing a 

provisional and structural coding approach (Guest and MacQueen 2007).

The objective of this paper is empirical rather than normative. I advocate no policy standpoint. 

Still, a presentation and analysis of challenges regulators experience when faced with harmful 

but legal corporate conduct necessarily includes arguments for and against interventions 

to counteract such conduct. Any insight provided should, however, be of value regardless 

of one’s normative position. Even so, the data should be interpreted bearing in mind their 

inherently subjective and self-reported nature. Therefore, rather than focusing on empirical 

correlation and causality, the research topic is approached via the manifest meaning that these 

professionals attribute to their own conduct, that of regulatees, and the resulting interactions 

(Saldaña 2012).

3.4  Findings

3.4.1  Regional context
This research is conducted in the context of present-day supervision practice in The Neth-

erlands. The Netherlands has an extensive and continually updated system of regulation 

and supervision, whereby the primary mandate to issue regulations tends to lie with the 

national and international legislatures rather than with the specialized regulatory agencies 

responsible for day-to-day supervision. Given the small size of the country and its geographi-

cally interconnected economy, regional di�erences are likely negligible for the purposes of 

this research. The Netherlands’ regulatory culture might be compared to the “cooperative” 

approach to regulation found in Scandinavian countries (May and Winter 2000): as typi�ed 

by the OECD (2010 p. 13), the generic Dutch approach to regulation

75  The quote identi�ers and sources have been made available for review.
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…is based on the corporatist philosophy, which emphasises the principles of consen-

sus building and the use of expert advise to improve regulatory quality, with a view 

to promoting the legitimacy of regulation and trust in government.

Even so, on a more granular context level, substantial di�erences between regulatory domains 

remain. Indeed, the Dutch Scienti�c Council for Government Policy points towards the 

informal tradition in Dutch supervision practice (Wetenschappelijke Raad voor het Reger-

ingsbeleid 2013, p. 11) but observes that increased visibility of supervision practice and higher 

societal expectations lead to two seemingly contradictory trends in contemporary discourse. 

On one hand, a societal ‘looseness’ expressed in a government preference for self-regulation 

and trust in corporate responsibility, in order to minimize the regulatory burden on busi-

ness. On the other hand, a trend towards stricter enforcement of regulations in the face of 

corporate scandals that create public outrage. These trends – that both might be denoted by 

the maxim “high trust, high penalty” (Wetenschappelijke Raad voor het Regeringsbeleid 

2013, p. 64) – cut across regulatory domains.

A priori, both trends may or may not foster regulatory interventions beyond the law. After 

all, on one hand a preference for self-regulation can result from a laissez faire supervisory 

style, but supervisors can also promote adherence to self-regulatory norms that exceed legal 

compliance; on the other hand, a trend towards stricter enforcement can limit the supervisory 

focus to legal norms, but can also empower supervisors to press for conduct change beyond 

‘mere’ compliance.

3.4.2  Overview of �ndings
The interviews indicate that most Dutch regulators undertake regulatory interventions be-

yond the law. Out of twenty-three respondents,76 �fteen provide speci�c examples in which 

they encouraged regulatee conduct that was not legally mandatory or counteracted conduct 

that was legal according to the regulations they oversee. For some, these were exceptional oc-

casions; for others, these were business as usual. In addition to these �fteen, two respondents 

do not provide speci�c cases but explain that they enforce a set of rules that comprises 

obligations not derived from formal regulation. Thus, at least seventeen of the regulators in-

volved engage in regulatory interventions beyond the law. In addition, two other respondents 

indicate that they counteract harmful but legal corporate conduct, or encourage conduct 

beyond compliance, not by engaging regulatees directly, but by public communication such 

as press interviews, public reports, et cetera. Almost all respondents report counteracting 

76  As evident from table 3.1, some interviews featured a second respondent. For the purpose of present quantita-
tive indications, both respondents in such a case are counted as one.
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harmful but legal corporate conduct, at least indirectly by bringing such conduct to the 

attention of the legislator, so additional legislation can be considered to address it.77

Table 3.2 serves as a reference point for the empirical sections of this paper, as it highlights 

empirical �ndings that directly relate to this paper’s research questions. As indicated, three 

core challenges for regulators dealing with harmful but legal corporate conduct emerge 

from the interviews: regulators engaged in this extrajudicial game feel compelled to posi-

tion themselves in a cat-and-mouse game with regulatees, broker adverse societal interests, 

and manage legitimacy. Of course, such challenges are not unique to the particular context 

of supervision in the face of harmful but legal conduct, and indeed, they are discussed in 

literature. Still, as discussed below (based on the interview data), how these challenges play 

out, the way regulators deal with them, and the factors that in�uence these strategies appear 

quite singular to this context.

Although the distinguished strategies and factors that in�uence these strategies are not inter-

changeable, they are not mutually exclusive and collectively exhaustive (MECE). For example, 

regulators may focus on the process of their supervision interaction in the extrajudicial game 

to deal with its cat-and-mouse game challenges, but such a focus on process might also be a 

way to deal with legitimacy challenges (Tyler 2006). However, in this paper the function of 

77  In two interviews, this topic was not discussed. All other respondents mentioned that their agency engages in 
such regulation advocacy. It should be noted that, in the Dutch legal setting, regulatory agencies tend not to 
have legal competency to issue substantive regulations autonomously.

Table 3.2 – Core supervision challenges in dealing with harmful but legal corporate conduct

Core 
challenges

Positioning in a cat-and-
mouse game

Brokering adverse 
interests

Managing regulatory 
legitimacy

Typical 
manifestations 
of core 
challenges

Regulator hesitates whether 
to engage regulatee

Regulator balances 
societal and private 
interests

Regulator balances 
e�cacy and legitimacy

Regulator and regulatee 
push their boundaries

Regulator balances 
adverse societal interests

Regulator compromises 
legitimacy and control

Examples of 
regulator’s
strategies

Look away; focus on process; 
technical canonization

Frame the situation to 
align adverse interests

Maintain base level 
visibility

Apply informal or formal 
pressure on regulatee

Broker compromise 
between interests

Advance extrajudicial 
norms

Examples of 
factors that 
in�uence 
strategies

Regulator’s relationship with 
regulatee

Perceived pressure on 
regulator

Regulatory mission; 
public accountability

Regulator’s favored 
approach to interpretation of 
regulations

Perceived pressure on 
regulatee

Type of behaviour; 
regulatee motivation
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linking the presented strategies and in�uencing factors to the three challenges is to provide a 

deeper understanding of these distinctive challenges in their context, as it emerges from the 

interviews. For this purpose, MECE distinctions are not essential.

3.4.3  Positioning in a cat-and-mouse game

3.4.3.1  Core challenge
Many of the supervisory challenges in the face of harmful but legal corporate conduct already 

emerge in the ‘twilight zone’ between legal and illegal practices: conduct of questionable 

legality, perhaps because the relevant norm is not clear-cut, or because �rms feign adherence 

to the letter of the law but purposely act contrary to its spirit (loophole seeking conduct). As 

long as it is not evident that �rms are breaking the law, opponents to supervisory interven-

tion might question why regulators should engage in this game at all. Is it not part of the rule 

of law – ostensibly a crucial regulatory value – to leave �rms in peace as long as regulators 

cannot prove that they have broken the law? Certainly, almost all respondents consider it 

their responsibility to inform the legislature about insu�ciently regulated societal risks and 

inadequate regulation.78 Some indeed adopt a policy entrepreneur approach (Groenleer and 

Gabbi 2013). Still, seventeen out of twenty-three respondents also at least occasionally dis-

suade legal conduct against the spirit of the law by informally engaging �rms themselves. A 

crucial reference point in this context seems regulators’ own conception of mission (Kasdorp 

2016). This may be the organization’s mission. It may also be a more personal conviction, as 

with this respondent, reporting on his struggle to dissuade a �rm from walking close to the 

legal edge.

Time and again he operates close to the edge, but that principle of…as low as reason-

ably achievable is not upheld…How are you going to get them there? It is legal 

behaviour, because that leeway is given, you can go until there, but I want it lower…

The interplay between regulators and �rms in this setting may be typi�ed as a cat-and-mouse 

game. From the viewpoint of regulators this game might be characterized by an ongoing 

back-and-forth that regulators cannot win, or, more speci�cally in the case of purposeful 

loophole seeking, constant pursuit and repeated escapes. This cat-and-mouse dynamic poses 

the �rst core challenge to be explored.

3.4.3.2  Strategies and in�uencing factors
In practice, regulators adopt strategies to deal with such challenges, ranging from reticent to 

aggressive. On the reticent side, some regulators choose to evade the issue (McBarnet 2006) 

78  See previous footnote.
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and “close [their] eyes for a while”.79 Some focus on process and procedure rather than 

openly confront the corporate conduct they consider harmful, as they are unsure whether 

they are mandated to exert in�uence beyond the letter of the law.

We would rather avoid getting into discussions on what is a fair outcome, but we do 

very much want to discuss fair play.

One example of such a procedure-focused approach is to deny legal certainty to �rms that 

walk the edge when they ask the regulator for assurance that an intended practice is within 

the law. One regulator illustrates this approach by a self-quote taken from such a regulatory 

interaction and a re�ection on this ‘game’.

“We acknowledge that it is possible, but we are not sure it is opportune that you do 

this and that you also ask us for certainty on this topic…if you really want this…we 

cannot and will not stop it, but at this time we are not going to say to you that you 

will always obtain certainty…”

This is quite a delicate game, which is quite di�cult, for our people as well…

In a similar vein, some regulators might not confront loophole seeking conduct but resort to 

technical canonization (Perez 2014). They may use observations of such conduct as a techni-

cal risk indicator that warrants additional attention to a regulatee or require this �rm to 

adopt additional control measures. Also, some strive to engage regulatees in co-construction 

of the meaning of compliance, as described by Gilad (2014).

In contrast, other regulators adopt more aggressive strategies. They leverage negative public-

ity for a �rm; they initiate blu� enforcement actions that they know are unlikely to succeed 

(McBarnet 2006); they might even put personal pressure on a �rm’s representative, as in this 

respondent’s account of threatening damage to a marketing representative’s career prospects 

if he will not accede to the regulator’s demands to alter his marketing content.

Later, in the more informal part [of the meeting], we said [to the marketing repre-

sentative] “Of course we can say [to the �rm]… if we are too annoyed about that 

marketing, [the �rm] will obtain a license if [this representative] is �red.”

He understood that perfectly well…

79  Interviewee quote.
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The stance regulators adopt in this context can be viewed as a balancing act between the 

underlying regulatory values in play. The more aggressive courses of action can purposely 

explore the legitimacy boundaries of this game, such as provided by legal principles and 

public accountability. The following quote provides an example of such a balancing act be-

tween e�cacy and legitimacy. The context is a supervisory negotiation on multiple business 

practices under scrutiny.

Yes, well we had not ascertained that they were acting illegally, in any case the ques-

tion came up whether it might be, and that helps of course to, well, have some 

leverage, to see whether they are prepared to do something about it. On the other 

hand, of course, you should always be conscious that you do not commit detournement 

de pouvoir, as it were, while there is a very slim chance that it is truly illegal, that you 

totally blow that up in order to push him somewhere. So you should do this in a fair 

manner; at the same time, you should be able to apply a bit of pressure.

Several factors stand out that apparently in�uence the position regulators adopt. First, some 

regulators’ strategies prompt them to invest in a constructive relationship with the �rms they 

supervise, as they approach this supervision as a repeated game (Scholz 1984). May and Wood 

(2003) show how such recurrent interaction can lead to coping behaviour. Respondents 

indeed illustrate how they in practice struggle to honor expectations that emerge in this 

ongoing relationship while also upholding their regulatory objectives. The quote below 

provides an example. This respondent oversees co-workers at his regulatory agency who 

serve as account managers for large regulated �rms.

The idea is that regulators establish a working relationship with the �rm. And we �nd 

that it takes attention to maintain independence and steady positioning…well, you 

must keep an eye on that. So yes, that can also be a dilemma, that someone says “Well, 

we have already had a number of cases that it went remarkably well, topics that we 

handled well, and now they come forward with something that is not o.k., but only 

just. Now I have said ‘yes’ four times, should I now all of a sudden say ‘no’?” Another 

dilemma is quite the reverse. “We have a �rm where there is always something going 

on, should I stand �rm at this particular instance?” Can I also distinguish between that 

�rm that…that we never have any problems with, but that now comes with a certain 

proposition to which we say “We really do not think that this is o.k., or only just” or 

that �rm where the shit is always hitting the fan?

Second, the way regulators engage this cat-and-mouse game may also be in�uenced by their 

concern for regulatees’ interpretation of relevant regulations within this game. Besides the 

evident normative issues, there are pragmatic questions. If the regulator does draw a line, how 
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can he decide where to draw it? Where for instance is the line that separates tax evasion from 

legitimate tax practices? And how can the regulator prevent an endless back-and-forth with 

regulatees? The following quote illustrates this ongoing cat-and-mouse game of interpreting 

regulations, again in the context of an ongoing account management relationship.

We do not want tentative proposals or situations in which they say “Well, we propose 

to do it this way.” And we then say “No”. And they then say “Alright, but what if we 

change this?” and we then still say “No”. And they then say “But what if we change 

this, then is it just good enough?” We really do not, do not want to end up in that 

type of discussion. Actually the idea is that it is right the �rst time and that it can be 

approved or declined. But that then poses a dilemma. Like, you are sitting across from 

each other, and of course a conversation ensues, so when do you hold fast?

Third, in addition to such concerns about a particular �rm’s stance, regulators can be wary 

about the repercussions of their engagement in this game on the common interpretation of 

regulations and the ensuing corporate positioning. After all, regulators attempt to maintain a 

justi�able interpretation of regulations, which can prove problematic. Indeed, one manifest 

concern is that any position the regulator adopts in a particular interaction with a �rm can 

have precedential value. Another concern reported by respondents is that their participation 

in a cat-and-mouse game might actually empower �rms to maintain a calculative attitude 

towards regulations and create additional loopholes (as theorized by McBarnet et. al. 1991; 

Braithwaite 2002). This may thwart regulators’ own objective to escape this game – as sug-

gested by McBarnet (2006), Picciotto (2007) and others – and e�ectively challenge the 

legitimacy of loophole seeking conduct. After all, if the regulator is willing to play, why not 

make use of it?

In short, a core challenge for regulators, inherent in the denoted cat-and-mouse game, is 

how to e�ectively challenge the legitimacy of harmful but legal corporate conduct, without 

overstepping the boundaries that limit their own regulatory stance. Regulators show strate-

gies to deal with this challenge, ranging from reticent to aggressive. Lastly, the balance they 

strike between the underlying regulatory values can be in�uenced by factors such as (i) the 

desire to uphold a constructive supervisory relationship, (ii) the way such cat-and-mouse 

dynamics a�ect the interpretation of regulations, and (iii) regulators’ assessment of what 

e�ectively challenges the legitimacy of calculative corporate conduct.



83

3.4.4  Brokering adverse interests

3.4.4.1  Core challenge
Regulators who consider supervisory action in the face of harmful but legal corporate con-

duct seem motivated by a mission – as advocated by Sparrow (2008) – to mitigate societal 

risks or problems caused or maintained by this conduct whether or not this conduct is illegal 

or even in the ‘twilight zone’ discussed above (Kasdorp 2016). It may be argued that such 

a societal aim places the regulator in an inherently political game (Coslovsky et al. 2011), 

which involves brokering adverse interests in a game qualitatively distinct from traditional 

enforcement. Certainly, the interviews corroborate this as they show regulators balancing 

such adverse interests.

First, regulators frequently �nd themselves balancing the societal interests served by regula-

tory goals against the private interests of regulated �rms, as in this setting there is no prevailing 

primacy to uphold the law that might preempt such a trade-o� from a regulator’s viewpoint. 

An example is this respondent’s account of discussing with regulatees the introduction of 

additional license requirements, not prescribed by law, to further regulatory objectives in the 

spirit of the law.

They directly focus on the interest and continuation of their own company… when 

we speak with them and say something like “we are after all setting some additional 

requirements” then they will promptly reply “if we do that, we go belly up” and that 

makes it extremely hard for a regulator…it really is looking for the limits…I would 

almost call it a struggle…

Second, regulators also �nd themselves confronted with trade-o�s between adverse societal 

interests (De Graaf et. al. 2014), for instance when they engage in dialogue with industry 

stakeholders over self-regulatory standards.

The [industry association] continuously wants to engage us in a dialogue about the 

choices they make in the area of prioritizing guidelines… we are then asked, “so 

which do you really �nd the most important, guideline a, guideline b, guideline c…”

3.4.4.2  Strategies and in�uencing factors
To deal with challenges to balance interests, regulators frequently engage in extrajudicial 

regulatory conversations (Black 2002) about such challenges to arrive at a pragmatic outcome 

(Coslovsky et al. 2011; Gilad 2014): conversations between themselves, with regulatees, and 

with political and other societal stakeholders. For instance, this respondent elicits meetings 
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with regulatees in which he asserts that harmful but legal corporate conduct is within his 

supervisory scope, appealing to their social responsibility.

We have now initiated that we are preparing all those parties to consider “Hold on, 

you do this now and your behaviour has consequences. You need to start thinking, 

because on the one hand these are the regulations, but we also look at what is harm-

ful. Even if it might not be illegal or prosecutable or whatever, we also consider what 

is harmful and we do want to engage you in dialogue on that topic, you need to 

consider this, because this is also about some social responsibility that you have and 

need to deal with.”

One approach in such conversations is to minimize regulatees’ dilemmas, for instance by 

framing the debated situation in a manner which aligns corporate interests with societal 

interests. This seems like a safe option, even for this respondent, who is apprehensive to 

venture far into harmful-but-legal territory.

Then the conclusion is – and we consider this a very big step, what I am saying 

now – that you should take this �rm along in small steps considering what is in their 

interest, meaning that their image remains neat, and that interest is parallel to our 

interest, that [this industry] upholds a good image. So, you then say “Well, in small 

steps we will [feed] this �rm with information on what we consider a market wide 

supervision perspective, what kind of e�ects this has.” This way you gradually try to 

take this �rm along in your public interest and also their interest.

Another approach tends more towards political compromise: not only between regulator 

and regulatee, but compromise just as well within the regulatory agency, as illustrated by this 

respondent with a middle management position at his agency.

Coming from the board there is very much a political in�uence like: protect the 

incumbent party. They are very close to politics, so that in�uence is there…and here 

you have regulators that are confronted with the mess…who say “that’s all and well, 

but we now really need to do this.” Those discussions occur continuously, really. At 

some point, in that balancing of interests you get to an average, like “this we consider 

acceptable.”

Factors that may in�uence the position that regulators adopt in the face of such adverse 

interests include the amount of pressure they experience in this extrajudicial game from 

regulatees and other stakeholders. But a regulator’s position can likewise be informed by their 

assessment of how participating �rms see their own position in this game and of the pressure 
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these antagonists may experience to uphold their societal support (or license to operate, see 

Kagan et al. 2003; Gunningham et al. 2004). For example, this respondent reports how, to 

e�ectively coax a powerful regulatee in the preferred direction, he continuously analyses its 

incentives, including its license to operate.

You are…in a legal situation…but you want to at least maintain that, no deterioration, 

and if possible take them further away from that limit…you need…to like document 

those incentives, that provide insight into it…study how the �rm is embedded in 

society, and what they call the license to operate…

In short, a core challenge regulators report in the face of harmful but legal corporate conduct 

stems from balancing interests. These include (i) societal versus private corporate interests, 

but also, (ii) adverse societal interests. Regulators frequently engage in extrajudicial conversa-

tions to deal with such challenges: with colleagues, �rms, and political and other societal 

stakeholders. In such conversations, they may attempt to (i) minimalize the dilemma or (ii) 

arrive at an acceptable compromise. Lastly, the position they adopt in this extrajudicial game 

can be in�uenced by (i) the pressure they encounter as well as (ii) the pressure they perceive 

corporate participants to experience.

3.4.5  Managing regulatory legitimacy

3.4.5.1  Core challenge
A third strand of challenges that regulators struggle with in dealing with harmful but 

legal corporate conduct stems from their own seemingly uncomfortable position in this 

extrajudicial game. Regulators engaged in this game seem to strive for a balance between 

upholding their discretionary space to e�ectively counteract harmful corporate conduct and 

maintaining support for their stance. They may �nd regulatory values related to e�cacy and 

legitimacy at odds with each other, either in the short or in the long run.

One concern in upholding this support is that stakeholders may not be inclined to see such 

regulatory interventions beyond the law as a legitimate part of a regulator’s mission or core 

function. Such stakeholder reticence is evident from this respondent’s account of public 

reaction to his regulatory agency’s explicit problem-solving supervision approach, which 

includes counteracting harmful but legal corporate conduct.

I think some people… well understand …that you try to be as e�ective as possible, 

and that the speci�c instrument you use to that end should not be leading, but rather 

a consequence of the question of how can I be as e�ective as possible. But it also leads 

to criticism, because some people say like “that is not what you are for.” …Another 
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reaction is that you undermine your deterrent function if you do not detect and �ne 

su�cient infringements, which in itself is a sensible point I think…a problem-solving 

approach does not mean we no longer detect infringements…that will remain a very 

important part of our work, also in light of a sort of preventive e�ect that this has…

Similarly, stakeholder support for regulatory interventions beyond the law that emanate from 

this stance may be vulnerable, and the legitimacy of the norms that he employs in this game 

might be called into question as well. Indeed, to counteract harmful but legal corporate 

conduct, regulators appear resourceful to identify some type of norm other than regulations 

(extrajudicial norms) to substantiate that this conduct is harmful. In sum, three types of 

norms seem prevalent in this game, and each type ostensibly comes with its particular regula-

tory e�cacy and legitimacy predicaments.

First, regulators might – implicitly or explicitly – employ a moral norm to counteract harm-

ful conduct, as in the case of moral suasion (prompting �rms to do the right thing). One 

respondent explained that such an appeal by its top executive was intended to help break out 

of the cat-and-mouse game perpetuated by loophole seeking conduct. Yet, as counteracting 

harmful but legal corporate conduct seems to superimpose a moral norm on regulations, 

some regulators prefer a technical stance that steers clear of fuzzy ethical questions (Brown 

1987), rather than adopt a moral position. Also, evidently, invoking morality can introduce a 

more personal, subjective, and unpredictable component into the extrajudicial game. Indeed, 

some respondents point out that their agencies’ senior executives might take a di�erent 

stance than their street-level colleagues.

A second type of norm that regulators frequently leverage are industry standards that set 

requirements exceeding regulations. Some may appeal to existing self-regulation (Fairman 

and Yapp, 2005). Others may nudge industry representatives to adopt new standards beyond 

regulation to reduce harmful corporate conduct (McBarnet and Whelan 1991). This respon-

dent reports that he frequently adopts this speci�c problem-oriented approach. He considers 

it an e�ective way to harness industry support to reduce harmful but legal conduct, more so 

than a command and control approach.

Everybody is nicely compliant so far, but still there are problems, and if they can solve 

that themselves then that is of course the most durable and most supported [solution].

…That is the most e�ective. We see other countries, they have imposed strict norms, 

strict technical norms like you cannot do this or that. That is always received very 

badly and you like also limit cases where it is not really necessary, and we aim for a 

situation where, well, we try, where actually lies the real problem, where are the real 
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problems and how are you going to solve that together and what role do we have in 

that?

Nonetheless, although relying on self-regulation may result in industry support and thereby 

may increase legitimacy of the extrajudicial norms that the regulator advocates, this can come 

at the price of reduced control. After all, such an approach makes the regulator dependent 

on industry members’ resolve to develop and comply with suitable norms. This can prove 

ine�ective (King and Lenox 2000; Havinga 2006) even though the regulators’ background 

presence might positively impact such self-regulation (Shover 2008). This trade-o� between 

legitimacy and control may generate a particular balancing act, as illustrated by this respon-

dent who routinely balances encouraging self-regulation with threatening regulatory action.

The question is how you, how you can make those, those indicators come about. The 

most important di�erence of opinion is, that primarily the [regulated �rms] say “Well, 

just leave it to us. We discuss that often and we will deliver very useful results in due 

time.” Or you might say “Yes, well… then we might wait until the cows come home, 

and then there might be an outcome that is just, that is not at all, what we had in 

mind. So, we will apply pressure ourselves.” So, you have a choice, like: do you let it go 

or are you going to do it yourself. And all options in between. So, then you threaten, 

like “If you do not reach an agreement before January 1, then we will do this” and 

such. So, there are many possibilities.

3.4.5.2  Strategies and in�uencing factors
The way regulators deal with the particular legitimacy challenges in dealing with harmful 

but legal conduct might be in�uenced, for instance, by public or stakeholder pressure on 

the regulator to visibly act in the face of harmful corporate conduct – regardless of whether 

this conduct is legal – and the e�ect of this pressure on their authority (Kasdorp 2016). This 

respondent, for instance, discusses the downside of otherwise e�ective behind-closed-doors 

negotiations to reduce harmful but legal conduct.

There is one major drawback: …there is hardly visibility, because you are rather 

working ‘below sea level’ to obtain results in the market, to make sure things go well 

and then it all does go well and to the big bad outside world it seems that that all went 

well spontaneously, even though you did exert in�uence on it…you are undermining 

your own position. “What is that [regulator] doing, really? What are they occupying 

themselves with? … I think it is part of your authority, that you are visible as well.

One strategy employed by several respondents is to create norms themselves (Silbey 1980), 

a third type of extrajudicial norm besides moral and industry standards. After all, creating 
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norms may increase regulators’ control over their content and realization, although regulators 

might thereby take on additional responsibility and diminish legitimacy. Some superimpose 

such informal regulatory norms on existing regulation or on self-regulatory norms by creat-

ing supervisory assessment frameworks that integrate these informal norms. This approach 

seems particularly prevalent with regulators that oversee open norms regarding quality of 

services, as the interpretation of these norms elicits development of supervisory assessment 

frameworks, that may include informal quality criteria. The following quotes by respondents 

from separate agencies respectively illustrate the mixed nature of such regulatory quality 

frameworks, and their e�cacy in practice.

…That concept of quality that is established in a regulatory framework…that frame-

work…is to a considerable extent not determined by regulations, and to another 

extent by laws. So, it really is a mix…

…That framework that we use, it does rather serve as a sort of an informal norm 

within which you operate and even though a [regulated �rm] �nds that is not legally 

prescribed so why are you here, still [a �rm] does not enjoy to, like, be wholly framed 

in a negative light… it does have a normative e�ect of course.

How regulators balance regulatory values in the extrajudicial game to uphold legitimacy 

of their position, interventions, and extrajudicial norms seems a�ected by many consider-

ations. Besides considerations mentioned of staying true to the supervisory mission, personal 

preferences, preserving supervisory relationships, managing stakeholder expectations, and 

upholding authority, the type of harmful corporate conduct and perceived underlying inten-

tions may also a�ect a regulator’s stance. More speci�cally, encouraging well-intended harm 

reduction ‘beyond compliance’ may involve a di�erent balance between regulatory values 

than counteracting perceived loophole seeking conduct. In the interest of e�cacy, a regula-

tor might for example feel vindicated to apply more pressure on loophole-seeking �rms 

than on seemingly well-intended �rms, without overstepping his self-perceived legitimacy 

boundaries.

In short, a core challenge that regulators struggle with is how to counteract harmful but 

legal corporate conduct while upholding the legitimacy of (i) their societal role, (ii) their 

interventions, and (iii) the norms – moral, self-regulatory, and extrajudicial regulatory stan-

dards – by which they judge this harmful conduct. In dealing with this generic challenge, 

wielding such non-regulatory norms can also generate a more speci�c challenge, since there 

might be a trade-o� between the legitimacy of these norms and the degree of control the 

regulator has over their development, content, and interpretation. Lastly, factors in�uencing a 

regulator’s stance in dealing with these challenges can include considerations regarding their 
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supervisory mission, personal preferences, preserving supervisory relationships, managing 

stakeholder expectations, upholding authority, and the type of harmful corporate conduct 

and perceived benevolence of the underlying corporate intentions.

3.5  Analysis and implications

3.5.1  Balancing e�cacy and legitimacy in an informal game 
that lacks a big stick

The interview data indicate that harmful but legal conduct elicits a broad range of super-

visory challenges, strategies, and factors that in�uence these strategies, as summarized in 

Table 3.2. In addition to this table, more fundamental insight can be derived by focusing on 

the singular background factor that sets the present setting apart from an arguably default 

supervisory setting: here, the relevant corporate conduct is legal. This implies that other 

norms than regulations come into play, and formal supervisory intervention to counteract 

such conduct is generally not an option.

These ingredients fundamentally change the game. This change is perhaps most tangible 

in the essentially extrajudicial character of the relevant supervisory interactions, although 

informal extrajudicial interaction in itself is common in the context of counteracting il-

legal corporate conduct as well (Coslovsky et al. 2011). More profoundly, the underlying 

distribution of power in the supervisory relationship shifts. The absence of formal coercive 

instruments on the table undercuts the e�cacy of a “talk softly, but carry a big stick” maxim 

that can otherwise underpin extrajudicial supervisory interventions (Ayres and Braithwaite 

1992). In addition, the legitimacy of both players’ actions and relevant norms appears to 

become an integral part of the reciprocal interplay between regulator and �rm (Hancher and 

Moran 1989; Scott 2001; Black 2002; Jonnergård and Larsson 2007; Canning and O’Dwyer 

2013). Indeed, much like regulators in this game may indirectly impact �rms’ social license 

to operate (Gunningham et al. 2004), regulators might depend on �rms’ actions to uphold 

their own regulatory license to operate.80 In everyday practice, these characteristics seem to 

confer an inherent complexity to the extrajudicial interplay.

The complex strategy considerations that regulators report illustrate how participants might 

impact the e�cacy and legitimacy of each other’s actions and what role the reported chal-

lenges play in this extrajudicial and inherently political (Coslovsky et al. 2011) game. As an 

example, the following quote shows how one regulator, charged with supporting his agency’s 

80  Compare Baldwin and Black (2016), who stress the need for regulators to uphold their social license, “…
in other words to be seen as legitimate in the eyes of di�erent social groups or legitimacy communities.“
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strategies, purposely balances short-term versus long-term e�cacy and legitimacy while 

playing this extrajudicial game.

When you defend your immediate independence in this instant too strongly and 

overemphasize it, you will elicit a response that will very much limit your inde-

pendence and maneuvering space in the future…in name we are of course indeed 

independent and we have a large degree of independence, but as [a regulator] you 

must never forget that you operate in a societal and political context. And if you do 

not manage that societal and political context skillfully, you will rather limit your 

independence in the future…because if you only focus on your own agenda like an 

autistic regulator, then that will evoke a reaction in the outside world. And that then 

is still a practical constraint.

Certainly, how selected respondents express such thoughts on a strategic level and its linkages 

to both the resulting practices and the underlying philosophy might not be representative of 

their street-level colleagues. Yet, regulators’ practical choices in this game may still express an 

implicit strategy and enforcement philosophy (May and Burby 1998).

Such e�cacy and legitimacy considerations may be denoted more generically. In the short-

term, even without formal powers some regulators may e�ectively counteract harmful corpo-

rate conduct by leveraging �rms’ motivation to uphold their social legitimacy (Gunningham 

et al. 2004), for instance by manipulating public opinion. This might however undermine 

the supervisory relationship and the long-term societal legitimacy of their own agencies’ 

position, as such, pressure might be perceived as inappropriate or even abusive. Still, not 

counteracting such conduct might equally hurt regulatory agencies’ long-term legitimacy. 

After all, in the face of an industry scandal caused by harmful corporate conduct, the relevant 

regulatory agency tends to receive substantial criticism from political and social stakeholders 

(Trappenburg and Schi�elers 2012), regardless of the extent to which this harmful conduct 

was illegal and enforceable.81

3.5.2  Distinct levels of interplay; distinct extrajudicial games
Within the extrajudicial game between regulator and �rm, it seems two levels of interplay in-

teract. On the primary, short-term level, players exert direct pressure on each other’s conduct. 

On this level, the e�cacy of such pressure is of pivotal concern. On a subjacent level, players 

also a�ect each other’s long-term legitimacy, either purposely or involuntarily. This may also 

81  In parallel, analyzing the regulatees’ side of this game, Gunningham et al. (2004) show how �rms may give 
in to demands by societal stakeholders – which includes regulators – to restrict the harm they in�ict beyond 
regulatory compliance, balancing commercial e�cacy and long-term legitimacy to uphold their social license 
to operate.
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have an e�ect on the other player’s stance and resulting conduct in this game, as illustrated 

above. This is visualized in Figure 3.1 below.

This interplay may take diverging shapes depending on the challenges opposing players 

struggle with in this game, their strategies to deal with these challenges, and the factors that 

in�uence their stance, as shown in sections 3.4.3 – 3.4.5 (and summarized in table 3.2). For 

example, environmental regulators can counteract loophole seeking corporate conduct on 

the primary level: assert the spirit of the law and other values, threaten or blu� to enforce 

a stretched interpretation of regulations that captures �rms’ emission practices, or invoke 

extrajudicial assessment frameworks where opportune. Alternatively, on the subjacent level, 

these regulators can leverage �rms’ need to uphold their long-term legitimacy, for instance 

by using their framing power towards the media (Klijn et al. 2016) to generate adverse pub-

licity for these �rms. However, if their interventions are not one-o� but part of a repeated 

game (Scholz 1984) – like in the aforementioned case study on pulp and paper factories 

that interact with regulators recurrently (Kagan et al., 2003; Gunningham et al. 2004) – this 

will a�ect both players’ strategies. As that case study shows, regulatees can have long-term 

incentives to accommodate even altogether extrajudicial demands of stakeholders such as 

regulators, but they can also push back on the subjacent level by impacting the regulator’s 

legitimacy in this repeat game. After all, these regulators are particularly vulnerable to the 

industry and public opinion pressure that regulatees can leverage. Without a big stick to fall 

back on, the regulators’ e�cacy in this extrajudicial game depends on informal authority 

granted by industry and other societal stakeholders. The latter quote illustrates this saliently.

More generically, both the present interview data and earlier research indicate how the 

supervisory game to counteract loophole seeking works out di�erently from the game 

to encourage �rms to reduce harm ‘beyond compliance,’ to uphold their social license to 

Figure 3.1 – Levels of supervisory interplay in the extrajudicial game

Firm

Harmful but legal
corporate behavior

Regulator 

Regulatory
interventions beyond 

the law

Regulatory
legitimacy

Corporate 
legitimacy
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operate. In other words, this may depend on �rms’ intentions towards their own socially 

harmful conduct as perceived by the regulator. Whereas the interpretation of loophole seek-

ing conduct may directly question the legitimacy of both players – typically culminating 

in cat-and-mouse dynamics that regulators struggle to deal with on the primary level of 

interaction – players’ legitimacy might not be at such immediate risk if it is plausible to 

interpret corporate conduct positively as an attempt to responsibly balance the potentially 

adverse interests involved. For instance, one might expect that, at least in ‘cooperative’ regula-

tory cultures, the latter ‘beyond compliance’ case would enable less adversarial and more 

candid and trusting extrajudicial contact between regulators and regulatee (Pautz and 

Wamsley 2012; Gilad 2014). The subjacent, long-term legitimacy considerations may thus 

more easily become an explicit part of the regulatory conversations (Black 2002) that create 

reputations and position both these players in the extrajudicial game: ‘what are you doing to 

our legitimacy, and what are we doing to yours?’

3.6  Concluding observations

This paper aims to extend current knowledge by providing empirical insight into consid-

erations and ensuing supervisory interventions of regulators across a comprehensive range 

of domains, in situations where applicable regulations may be altogether absent. It enables 

more explicit and informed consideration of particular supervisory challenges that emanate 

from harmful but legal corporate conduct. The paper describes how regulators deal with 

these challenges and explores what factors might in�uence how they strike this balance and 

adopt their stance in the face of such corporate conduct. One core challenge, inherent in the 

denoted cat-and-mouse game, is how to e�ectively challenge the legitimacy of harmful but 

legal corporate conduct without overstepping the boundaries that limit their own regula-

tory stance. Regulators show strategies to deal with this challenge, ranging from reticent 

to aggressive. A second core challenge is how to balance societal versus private corporate 

interests, but also adverse societal interests. To deal with this challenge, respondents frequently 

engage in extrajudicial conversations with numerous stakeholders. Their stance is a�ected 

by both the pressure they experience and the �rm’s perceived need to uphold its social 

license to operate. A third core challenge is how to counteract harmful but legal corporate 

conduct while upholding the legitimacy of their societal role, their interventions, and the 

moral, self-regulatory, and extrajudicial regulatory norms by which they judge this harmful 

conduct. In dealing with this generic challenge, wielding such non-regulatory norms can 

generate a more speci�c challenge, since there might be a trade-o� between the legitimacy 

of these norms and the degree of control the regulator has over their development, content, 

and interpretation.
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This paper also o�ers an analytical contribution. It proposes a viewpoint, grounded in regula-

tion literature, from which to analyze the interaction between regulators and regulatees that 

emanates from harmful but legal corporate conduct. This interaction is understood as a recip-

rocal, informal game with regulatees, in which regulators balance e�cacy and legitimacy in 

absence of a big stick. Both players in this game can impact each other’s legitimacy, thereby 

in�uencing the other player’s stance on a subjacent level. This viewpoint distinguishes single 

from repeated interactions, and, starting from regulators’ perception of regulatees’ intentions, 

helps di�erentiate a loophole seeking cat-and-mouse game from a ‘beyond compliance’ game 

in which regulations may be altogether absent.

From an empirical angle, further research could extend insight into such challenges and the 

underlying supervisory stance, the emanating regulatory interventions beyond the law and 

their consequences, the viewpoint of corporate or private regulatees that participate in 

this extrajudicial game, and such a game’s particular dynamics. The impact of the broader 

regulatory context on this game also merits empirical and legal scrutiny. For instance, it is 

conceivable that the supervisory approach dominant in The Netherlands facilitates regula-

tory interventions beyond the law, as the denoted predilection for expert opinion might 

lead regulators to mitigate new social risks autonomously through interventions aimed at 

regulatees instead of letting the legislative process – whereby the primary mandate tends 

to lie outside their hands – take its course. Furthermore, a consensus framework in which 

both parties tend to invest in their mutual relationship would seem to be conducive to the 

e�ective use of such interventions in an informal setting, as indicated by this respondent.

We in The Netherlands, well, this �ts in with our ‘poldering’, it is rare that things 

really are pushed to the limit, everybody immediately thinks “Well, hold on, we will 

need each other again later on.”

In a more adversarial regime, in which trust is more limited, the underlying supervisory 

challenges may be equally pressing, but comparative research could uncover how the game 

might nevertheless play out di�erently. Also, besides cultural factors, the current regulatory 

reputation of the industry might prove to impact the maneuvering space that regulators 

experience.

Due to [a recent corporate scandal] we very much had ‘the wind in our back’. So…

we had support for our [extralegal] initiatives.

However, besides such external factors outside of their control, regulators and regulatees also 

jointly de�ne and shape their regulatory space (Jonnergård and Larsson 2007). They qualify 

to what extent harmful but legal corporate conduct is considered a problem to be dealt with 
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in supervision practice, as opposed to through legislation. This is an intrinsic part of the 

extrajudicial game, which could be researched through discourse analysis.

From a normative or policy-oriented angle, both empirical insight and the applicable regula-

tory regime seem an indispensable backdrop to critically assess the legitimacy, bene�ts, and 

drawbacks of either interfering with legal corporate conduct or leaving socially harmful 

conduct unchecked until legislative changes might be implemented. Crucial factors in such 

an evaluation are likely how regulatory interventions beyond the law interact with the local 

actualization of principles such as corporate social responsibility and the rule of law; what 

societal role is expected of regulators and �rms in light of their current reputations; and 

how the contemporaneous industry setting a�ects the appraisal of the reported supervisory 

challenges.

For instance, in many industries, social and technical transformations – such as those enabled 

by the internet – currently prompt �rms to change their behaviour so rapidly that adapting 

legislation to these new conduct patterns may be increasingly ine�ectual, as new legislation 

might be outdated by the time it comes into e�ect. This exacerbates risk-regulation re�ex 

issues and requires an alternative regulatory approach. To what extent extrajudicial regula-

tion should be part of this approach will depend on local context. After all, the contextual 

considerations used to assess the core challenges discussed in this paper and the ensuing 

interplay have an intrinsically local and temporal character. However, regardless of outcome, 

the quality of these considerations can be improved by scholarly insight and public delibera-

tion so that this extrajudicial game may be played at a higher level.



An earlier version of this chapter has been published as: Kasdorp, A. (2016). Tussen Scylla en Charyb-

dis. Spanningsvelden en taakopvattingen in het licht van schadelijk maar legaal ondernemingsgedrag. 

Tijdschrift voor Toezicht, 2, p. 29. This publication was nominated for best academic paper 2016 (VIDE). 

Chapter 3 contains an additional ‘analysis and implications’ section featuring content not covered in 

that publication.





4 Supervision practice in the face 
of emerging health risks – how 
market dynamics are forcing 
enforcement o�cials to stretch 
their mandate
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Abstract

The modern health care landscape is increasingly hard to capture in regulation and dif-

�cult to control by supervision agencies since, due to technological innovation and societal 

developments, new products and new health risks often emerge that extant regulation does 

not cover adequately. To counteract potentially harmful conduct, even if this conduct may be 

legal, supervision agencies may frequently apply pressure on regulatees through regulatory 

conversations or negative publicity. In this paper, we provide context for such Interventions 

Beyond the Law, outline the broad range of such interventions, and discuss their e�cacy and 

legitimacy. We recommend that relevant stakeholders engage in a dialogue that may result 

in institutional guidelines for supervision agencies on informal supervision practices and 

Interventions Beyond the Law.
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4.1  Introduction

Popular beauty vlogger Monica Geuze recently �lmed how she received lip �ller injections 

to obtain fuller lips at Doctors at Soap in Amsterdam, a private clinic for cosmetic surgery. 

This resulted in an in�ux of new customers at Doctors at Soap. These were mostly young 

women, some under age, who wanted to have lips just like Monica.82 For o�ine media, the 

Dutch Mediawet (media code) requires such product placement to be disclosed in a way that 

clari�es to the consumer which content is commercial in nature. This requirement does not 

apply to online media. As a result, the Dutch media regulator Commissariaat voor de Media 

(CvdM), which supervises compliance with the Mediawet, lacks a legal basis to intervene. This 

lack of regulation makes young consumers vulnerable to online surreptitious advertising.

Melatonin is a hormone prescribed to treat sleeping disorders. There is only one licensed 

melatonin based drug admitted to the market in The Netherlands. Due to large demand, 

many unregistered food supplements containing a lower dosage of melatonin are sold at 

pharmacies, drugstores and supermarkets. However, the bene�ts and side e�ects of melatonin 

have not been researched su�ciently. This leads to concerns about the e�cacy and risks of 

using melatonin, especially amongst children. The Dutch Health Care Inspectorate (IGJ83) 

and the Dutch Food and Product Safety Regulator84 therefore maintain that melatonin 

products with a dosage of 0,3 mg or higher may not be sold without prescription, because 

consumers are not aware of the risks. However, industry bodies85 maintain that melatonin 

is a food supplement and not a health care drug and have successfully sued against the IGJ’s 

intended enforcement actions towards melatonin supplement sales.86

These two Dutch examples of con�icting interests are not unique to the Netherlands. In 

modern economies, consumers demand new, health related products and services that are 

available by the click of a mouse. Often though, these products and services pose health 

risks, even though the extent of these risks is uncertain. In the case of melatonin, health risks 

are suspected but there is yet insu�cient scienti�c evidence to substantiate those risks and 

82  S. Vereycken, ‘Barbieworld: waarom iedereen plots aan de plastische chirurgie gaat’, Het Laatste Nieuws 28 
januari 2017.

83  Inspectie Gezondheidzorg en Jeugd, inspectorate for health care and youth. As of 1 oktober 2017, the Dutch 
Inspectie Gezondheidszorg (IGZ) merged with the Inspectie Jeugdzorg (IJ), resulting in the new Inspectie 
Gezondheidszorg en Jeugd (IGJ). In this paper we use the acronym IGJ, even if referring to decisions of the 
former IGZ.

84  Nederlandse Voedsel en Warenautoriteit, NVWA
85  Nederlandse vereniging van de farmaceutische industrie van zelfzorggeneesmiddelen en gezondheidspro-

ducten (Neprofarm) and Branchevereniging Natuur- en gezondheidsproducten Nederland (NPN)
86  Pharmaceutisch Weekblad 15 November 2016 ‘Inspectie: controle op verkoop melatonine’; Radar 10 October 

2016 ‘Reactie: IGZ’.
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impose regulation. In the case of cosmetic surgery on minors that does not serve a medical 

purpose, the risk is also societal in nature. Vlogging contributes to a beauty standard that 

may lead to a negative self-image and normalize subsequent cosmetic surgery. Surreptitious 

advertising for such surgery can be regarded as harmful because targeted youth may be 

unable to su�ciently distinguish between the opinions of vloggers and commercial suasion.

Increasingly, the question emerges what the role of regulation, supervision, and enforcement 

is and should be. Regulation increasingly falls short of mitigating the risks posed by the 

globalized and digitalized health market. Current research indeed indicates that four in ten 

inspectors in the Netherlands regularly or often observe harmful conduct that is not illegal 

because regulation is lagging behind newly emerging risks.87 If such risks become evident, 

additional regulation tends to be the standard solution. For example, In the case discussed 

above it is argued that needless cosmetic surgery should be banned. A European directive 

is currently being drafted to counteract surreptitious advertising online in addition to the 

current surreptitious advertising regime. However, although regulation might be considered 

the logical route from a rule of law perspective, its substantial drawbacks are well-known; 

amongst others, introducing new regulations results in a substantial lead time during which 

the risks endure.

At the same time, the public demands protection from regulatory agencies and holds them 

accountable for harm, even when regulation is lacking. As Almond (2007) points out, the 

public believe in the legitimacy of the UK’s Health and Safety Executive is, for instance, 

in�uenced more by awareness of the risks it controls than by knowledge of its legal mandate. 

This presents supervision agencies with the dilemma of striving to serve the public interest 

and ‘create public value’ (Moore 1995) but lacking the legal basis to act outside of given 

regulatory limitations.

This evokes the question whether current supervision practice holds possibilities to counter-

act risks that are yet unregulated. The main topic of this paper is how supervision agencies 

respond to emerging health risks if new products or services are developed or new health 

risks of current products become evident but they lack the explicit regulatory mandate to 

take enforcement action. What options do they have to mitigate these risks and prevent 

societal harm? How and to what extent do they take advantage of these options, and is 

that e�ective and legitimate? Section 4.2 discusses our methodology. Section 4.3 indicates 

the modern societal context that supervision agencies �nd themselves in, the expectations 

they face, and accepted theories and standpoints on emerging unregulated risks. Section 4.4 

provides an overview of the options supervision agencies have to deal with such risks within 

87  This is derived from the survey data discussed in chapter 5.
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and without the limits of current regulations. This section elaborates on informal supervision 

methods to counteract harmful but legal conduct (‘Interventions Beyond the Law’; Kasdorp 

2016), but precedes this with a discussion of intervention options for harmful conduct that 

arguably is covered by regulations because we argue that Interventions Beyond the Law 

should be understood against this ‘default’ background. Section 4.5 analyses the risks of such 

Interventions Beyond the Law in terms of legality and legitimacy of supervision, especially in 

case of supervision of emerging risks. We end this paper with conclusions and recommenda-

tions for supervision agencies in responding to legal but harmful conduct.

4.2  Methodology

The primary empirical foundation for this study consists of 23 interviews with senior 

representatives of supervision agencies in The Netherlands, primarily health and product 

safety related. The interviews addressed the question how regulators deal with new health 

and product-related safety risks that are yet unregulated. Respondents were selected that 

were expected to have both strategic oversight and relevant hands-on experience. These 

were typically regulatory o�cials with relevant middle and higher management positions, 

who occasionally, on their request, were supported by a colleague when they were being 

interviewed. There was no non-response. The interviews all took place in the respondents’ 

workplace and lasted between 43 and 82 minutes. Given the limited knowledge available 

about regulators’ actual considerations in the face of harmful but legal corporate conduct, the 

interviews were semi-structured and exploratory. They focused on respondents’ perceptions 

and experiences in the context of recent regulatory cases. Also discussed were the range 

of methods and options for action employed, outcomes, policy perspectives, the impact of 

the particular industry and regulatory context, as well as other factors respondents deemed 

relevant. The interviews were recorded and transcribed, and transcripts were analysed using 

standard coding software, consecutively employing a provisional and structural coding ap-

proach (Guest and MacQueen 2007).

Respondents were informed about the scholarly objective and subject matter of the interview 

before they consented to participate. We guaranteed con�dential treatment and publication 

anonymity of all personal and interview data. To provide examples, we supplemented our 

data with public sources of relevant health sector cases that we reference in this paper.

A second empirical source for this paper is an explorative document analysis of cases and 

reports issued by Dutch regulators active in the health domain: the Health Inspectorate 

IGJ; the Care Authority NZa and, in relation to advertisements and product placement, the 

Media regulator CvdM. This analysis was conducted on the basis of a web search on the 
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websites of these three agencies for cases that �tted within the scope of the research over the 

years 2015-2019.

The interview data, case examples and public sources relate primarily to the Dutch context. 

However, although details will vary between jurisdictions, the supporting scholarly literature 

that we reference in this paper indicates that the phenomenon of potentially harmful but 

legal conduct in the health domain and the associated regulatory responses is salient in any 

jurisdiction.

4.3  Context: public supervision in the 21 st 
century

As a result of globalization, digitalization, and scienti�c and technological innovation, emerg-

ing societal risks become more and more complex. There is often no objective knowledge 

available on the e�ects of new technologies and products (Abbott 2013). Much of current 

product and safety regulation dates back to the 1970s and lags behind these technological 

and societal innovations. At the same time, there is often little political will or consensus to 

issue new regulation given the current epoch in which political preferences for deregulation 

and liberalization often prevail: political fragmentation and discord is rife and risk regulation 

tends to be regarded as paternalistic. New regulation often needs to be aligned in a multi-

level (e.g. European) context, which slows down regulatory reform even more. And issuing 

new regulations often requires substantial expertise and consensus on the status of scienti�c 

proof for the risks to be regulated, which are often lacking.

Markets have changed as well. Due to technology and innovation, increasingly, situations 

emerge where the law is lagging behind market developments and thus provides insu�cient 

basis to supervise and enforce. Current regulation may be too detailed and therefore not cover 

new products or services adequately. Market developments also often outpace regulation and 

jurisprudence. In addition, market and societal developments often take place at the margins 

of regulation and market participants innovate by exploiting the loopholes of the law.

Moreover – and partly as a consequence of globalization – new, unknown market partici-

pants emerge, products – or components thereof – become more di�cult to trace, and it 

is becoming harder to ascertain whether local production quality controls are su�ciently 

reliable. Where once the health domain was still somewhat transparent because it was domi-

nated by a limited number of major players, in the current markets, many small, specialized 

technology-based companies have emerged. These suppliers of health related products and 

services are much more elusive due to their numbers, diversity, and global dispersion. Health 
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is increasingly marketed in products and services with unproven e�cacy and necessity that 

may also pose health risks, such as total body scans and food supplements with unfounded 

health claims.88 Market entry of new players with a di�erent pro�le than traditional suppliers 

of health products (e.g., beauty vloggers) ampli�es this elusiveness due to a blurred distinc-

tion between health products and food, consumers seeking a �x for problems previously 

regarded as simply to be accepted, and the pharmaceutical industry’s response to these trends 

with new products.89

Compared to the ever increasing pace of technological and scienti�c developments, regula-

tory reform is often slow – this has been referred to as the ‘tortoise and hare’ issue (Abbott 

2013). An additional, inherent issue with regulation is that rules often do not o�er the 

�exibility that is required in a rapidly changing context containing substantial uncertainties, 

novel risks, and ongoing new scienti�c insight on risks. Regulating new risks can lead to 

excessive regulation and block innovation.90 Principle-based regulation may be relatively 

�exible, but carries its own set of problematic characteristics.91 Risk regulations’ shortcom-

ings emerge in supervision practice more often and more urgently, but supervision agencies 

are still expected to prevent societal harm.

Against this backdrop, the Toezien op publieke belangen (Supervising public interests) report by 

the Wetenschappelijke Raad voor het Regeringsbeleid (Dutch academic counsel for government 

policy) argues that the focus of public supervision should be public interests and societal 

bene�ts (WRR 2013). Supervision should be problem-oriented, risk-based, and focused on 

societal impact. Societal impact means foremost that regulations are complied with whereby 

not only the letter of the law but also its spirit is considered relevant. Moreover, in addi-

tion to counteracting individual compliance issues, supervision agencies should �ag societal 

developments and initiate public discussions on overarching issues in their domain. In health 

care, an example of such an issue might be the development of novel, expensive medicine, 

that may in the long run threaten the a�ordability of the health care system.92 Another 

example might be the widespread prescribing of medication for harmless a�ictions that 

would otherwise pass spontaneously, such as prescribing gastric acid inhibitors to counteract 

re�ux with infants (i.e. regurgitating small quantities of food).93

88  Gezondheidsraad 21 June 2017 ‘Maat houden met medisch handelen’.
89  Gezondheidsraad. De kunst van het nee zeggen. Factoren die bijdragen aan onnodige zorg. The Hague: Gezond-

heidsraad, 2014, publication nr. A14/03.
90  The so-called risk-regulation re�ex; Trappenburg and Schi�elers (2012).
91  See Black (2008) for a seminal discussion of these characteristics.
92  Nederlandse Zorgautoriteit, Monitor. Contractering en inkoop geneesmiddelen in de medisch-specialistische zorg, No-

vember 2016.
93  Gezondheidsraad 21 June 2017 ‘Maat houden met medisch handelen’.
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Supervision agencies are thus expected to quickly respond to new risks and new knowledge 

about risks but often their legal mandate o�ers insu�cient basis for enforcement action to 

address these risks. A narrow interpretation of the supervision agency’s mandate can therefore 

lead to a legalistic and overly restrained response.94 Achieving societal impact may some-

times require the supervision agency to deal with societal problems that were not foreseen 

when drafting current regulations but which nevertheless can harm public interests. Online 

surreptitious advertising for super�uous cosmetic surgery for minors might fall into that 

category. To address such issues, supervision agencies may need to not only respond after 

the fact but also make use of e�ective preventive methods to in�uence regulatee conduct. A 

modern regulator has the capacity to employ a range of intervention options that includes, 

on the one hand, promoting voluntary compliance through education, awareness campaigns, 

and compliance assistance and, on the other hand, formal enforcement to force unwilling 

regulatees to comply and deter potential perpetrators.95 An e�ective supervision agency 

stimulates regulatees’ sense of responsibility,96 the self-regulatory capacity of the industry 

(including both market parties and customers), and strengthens the societal force �eld in 

which market entities such as industry and consumer organizations operate, in order to boost 

social pressure to act responsibly. While supervision agencies employ such a broad range of 

intervention options, regulations present them with “…reference points about which [they] 

may organize the exercise of discretion…” (Hawkins 1992) rather than delineating the limits 

of their scope of activities.

The following section provides a theoretical overview of supervision agencies’ intervention 

options when faced with new risks (we distinguished regulated and unregulated new risks) 

and illustrates these with examples drawn from Dutch health care regulation. In this context, 

‘unregulated’ indicates that the conduct producing a risk is currently not covered by the 

regulations that the agency oversees (so, generally, the agency is not mandated to enforce 

in order to mitigate the risk). A risk can therefore be classi�ed as ‘unregulated’ even though 

general tort law applies.

94  Committee Ottow, Externe evaluatie toetsingsproces AFM en DNB, (commissioned by Autoriteit Financiële 
Markten and De Nederlandsche Bank), 30 November 2016.

95  There has been considerable scholarly attention to the expanding range of methods used by supervision 
agencies. See e.g. Hopkins (2007).

96  Report Committee Ottow 2016.
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4.4  Intervention options for new risks

4.4.1  Intervention options for new risks arguably covered by 
regulations

4.4.1.1  Applying current regulations
A supervision agency may conclude that a new product or service is covered by the regula-

tion it oversees and should therefore conform to the same standards of prior products. This 

was, for instance, the IGJ’s argument in the melatonin case, which showed how this approach 

may be problematic: the court ruled that the IGJ was not entitled to apply the Geneesmid-

delenwet generically to all melatonin products without having tested them individually for 

potential harmful characteristics. Currently, the IGJ is preparing an enforcement policy to 

enable enforcement against individual products with a dosage exceeding 0.3 mg. Meanwhile, 

melatonin remains readily available while, according to the IGJ, consumers remain insuf-

�ciently aware of the possible side e�ects.

To realize e�ective enforcement, cooperation between agencies is of prime importance. In 

the melatonin case, for example, the IGJ is drafting enforcement guidelines in collabora-

tion with the Dutch Food Safety Authority, NVWA. And if it comes to medical auxiliary 

appliances that are often produced and registered abroad, such cooperation should also be 

international in nature.97

In situations where the speci�c health regulations are insu�cient to enforce against a mal-

practice, the government might also employ other regulations. An example of such a strategy 

can be found in the Optimel Control case, as discussed by Lelieveldt and Boonen (2012). 

Dairy producer Campina introduced Optimel Control in 2007 as a functional food supple-

ment that helps consumers to eat less by creating a sensation of satiation. Although the writ-

ten claims on the product packaging and the associated website were accurate, an elaborate 

marketing campaign suggested, through a range of visual cues, that Optimel Control would 

lead to weight loss. The written and visual claims were thus con�icting, and the enormous 

commercial success of Optimel Control and the consumer responses to the product in the 

period after the product launch indicate that consumers were adopting the interpretation 

that matched the suggestions triggered by the visual marketing cues. This exposed a gap in 

the scope of current regulations on commercial health claims, as these cover written claims 

97  An example here is the cosmetic �ller Hyacorp that is discussed in this paper. Hyacorp was produced in Ger-
many. The IGJ received complaints and performed research indicating that Hyacorp has harmful side e�ects. 
However, the IGJ cannot independently enforce against a producer located in Germany. The IGJ therefore 
appealed to the German regulator, which performed its own research and subsequently revoked the CE qual-
ity mark and issued a ban on these �llers.
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only. Should this regulatory scope be expanded to include visuals? Lelieveldt and Boonen 

argue that this would lead to a “regulatory nightmare”, since the European Food Safety Au-

thority is already faced with a gigantic task assessing the accuracy of textual health claims and 

proving the in�uence of visuals on health related conduct would be unfeasible. They suggest, 

instead, that supervision agencies might enforce unfair trading practice regulations, as these 

are substantially more intrusive towards misleading claims than commercial health claim 

regulations. This is because unfair trading practice regulations forbid a misleading ‘overall 

presentation’ of a product, even if the presented information is accurate. On the basis of these 

general regulations, a misleading health claim may thus be counteracted more e�ectively than 

through applying speci�c health claim regulations.

Open legal standards such as a general duty of care may also provide a basis to enforce against 

speci�c harmful practices. Supervision agencies can of course enforce against transgressions 

of such a general duty. But supervision agencies can also interpret such a general duty broadly 

with guidelines and examples that apply to a speci�c product or service. They can identify 

best practices in interpreting this general duty that serve as an example for other market 

participants. The basis for such interpretations are often thematic investigations (e.g., inspec-

tions) of compliance levels regarding speci�c regulations. In such thematic investigations, the 

supervision agency outlines market developments, identi�es strengths and weaknesses in the 

industry, and addresses regulatory compliance issues. Such investigations are often the starting 

point of a dialogue with the industry in which the supervision agency and the industry 

jointly interpret �eld norms, set goals, or prompt self-regulation.

An example in the health industry is the NZa’s supervision of health insurance companies’ 

duty of care to ensure legitimate, good quality, timely, and accessible health care for their cus-

tomers. This duty of care was implemented in the context of the introduction of competition 

in the health care industry in which – besides a considerable buying power – health insurance 

companies were also attributed a responsibility for the quality of health care (previously this 

was solely the medical professional’s responsibility). In 2017, the NZa concluded that health 

insurance companies focused their health care purchasing process too much on price rather 

than quality and accessibility. At that time the NZa published a supervision framework that 

provides additional guidelines for the interpretation of health insurance companies’ duty of 

care.98 This framework makes it explicit, for instance, that temporary foreseeable scarcity of 

drugs is not a valid reason for a health insurance company to not comply with its duty of 

care. Such scarcity can, for instance, occur through �uctuations on the international market 

for rare drugs or limited availability of drug components combined with large demand. The 

98  Nederlandse Zorgautoriteit, Zorgplicht bij inkoop- en verkoopmacht. Richtinggevend kader voor de verdere ontwikkel-
ing van het toezicht op de zorgplicht, April 2017.
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framework also indicates more clearly in which cases health insurance companies can claim 

force majeure if they are not able to guarantee health care continuity.

4.4.1.2  Informal supervision
Informal supervision can also serve to counteract practices that harm consumers or pose 

health risks. Informal supervision is comprised of decreasing harmful corporate or individual 

conduct through informal means instead of formal means such as �nes, injunctions, and 

other legal measures. Supervision agencies tend to opt for informal supervision if they expect 

that this will be su�ciently e�ective and at the same time less intrusive and time consuming 

than formal enforcement.

Supervision agencies may for instance employ a values-based approach in which they appeal 

on the organization to improve compliance and stress its moral and legal duty to comply 

with regulations and even beyond (Hodges and Steinholtz 2017; also see Black 2002). During 

such a conversation, the supervision agency may implicitly or explicitly threaten to apply 

enforcement measures. In many cases, this su�ces and the supervision agency does not 

need to initiate enforcement procedures. Such a conversation can also result in negotiations 

(Kasdorp 2016). For instance, the pace of this adaptation or the degree in which the regulatee 

will adapt its conduct may become subject to discussion.

A similar informal supervision instrument is to stimulate self-regulation and co-regulation, 

bringing together consumer organizations, professional bodies, industry and other stakehold-

ers in industry-wide dialogue to set industry standards, codes of conduct, professional codes 

or guidelines (Majone 2011; Hodges and Steinholtz 2017). These types of orchestration and 

persuasion may also result in companies displaying ‘beyond compliance’ conduct (Borck and 

Coglianese 2011; Kagan and Thornton 2004; Prakash 2001; Reinhardt 1999) by which they 

intend to prevent more harm than the law requires from them.

Another informal supervision tool is the use of reputational pressure through either more 

neutral disclosure of inspection reports and performance information, enabling customers 

and other stakeholders to make informed choices, or more normative and expressive com-

munication, such as warnings, speeches or press releases addressing risks or even naming 

and shaming companies (Van Erp 2011). But a more positive approach, such as ‘naming and 

faming’ – publicly commending a �rm’s conduct and thereby rewarding improvements or 

beyond compliance conduct – may also stimulate responsible conduct.

An example of informal supervision in the health industry is the cosmetic Hyacorp-�llers 

case. This case concerned a range of products produced by a German �rm and distributed 

in The Netherlands by Dutch distributor Dalton Medicare. In September 2012, the Dutch 
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association for cosmetic surgery �led a complaint about these �llers with the IGJ. The com-

plaint indicated several complications with these �llers. The IGJ announced an investigation 

(but such an investigation takes up a lot of time) and only in April 2016 did the German 

supervision agency issue a ban on the sales of these products, which �nally removed them 

from the European market.99 However, Dalton Medicare had already withdrawn these �llers 

from their distribution channels in the Netherlands shortly after discussing the issue with the 

IGJ and the NVCG, pending the outcome of the investigation.100 The threat of liability or 

potential reputational damage may have had a role in this decision.

The informal supervision as described here is aimed at counteracting conduct that is known 

to be harmful. But informal supervision can also aim to gather knowledge and data on the 

potential harmfulness of products or services or at putting an issue on the public agenda. 

In this manner, to gain a more informed view on particular harmful practices, supervision 

agencies might encourage industry bodies, corporations or consumers, to report examples of 

such practices. For example, in response to complaints about silicone breast implants, The IGJ 

commissioned the National Health Institute RIVM101 to collect complaints from customers. 

The RIVM approached nearly 1000 women with silicone breast implants about their health 

complaints.102 The information gathered enabled the IGJ to obtain a clearer picture of the 

nature, severity and scale of the complaints. This information could also be used for supervi-

sion purposes or to substantiate additional measures, such as intensi�ed supervision or to 

establish further guidelines.

4.4.2  Intervention options for unregulated risks
Aside from intervention options for regulated risks, the interviews and our document review 

have provided insight into a number of strategies that regulatory agencies employ when 

responding to unregulated risks. This section presents the interview �ndings on the interven-

tion options, their strengths and weaknesses, and the challenges they pose, with regard to 

unregulated risks.

4.4.2.1  Regulatory advocacy
Supervision agencies can bring novel, unregulated risks to the attention of legislative bodies 

with the intention of advocating regulatory reform. Supervision has a crucial role in the 

policy cycle, as supervision agencies’ professional hands-on knowledge of policy execution 

contributes to the quality of regulatory reform (WRR 2013). An important instrument in 

this context is the regulatory reform letter by which supervision agencies can request the 

99  Inspectie Gezondheidszorg en Jeugd 19 April 2016 ‘Meer producten van fabrikant van Hyacorp �ller verboden’.
100  https://www.igz.nl/actueel/nieuws/Hyacorp_voorlopig_uit_de_handel.aspx, 17-10-2012.
101  Rijksinstituut voor Volksgezondheid en Milieu (RIVM)
102  RIVM 5 October 2017 ‘Inventarisatie klachten van vrouwen met siliconen borstimplantaat’.
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legislative bodies to issue additional regulation, enforcement powers, and legal intervention 

options if they �nd that current regulation is insu�cient to intervene if new risks materialize. 

Market scans, industry mapping and other forms of exploratory research may map the harms 

done by speci�c products or services. Such interventions are not immediate supervision 

interventions, but rather put topics on the public agenda. However, this regulatory advocacy 

does contribute to a sense of urgency that can make regulatees anticipate upcoming regula-

tory reform in their business practices, stimulate self-regulation, and encourage corporate 

social responsibility initiatives.

4.4.2.2  Interventions Beyond the Law
Although in�uencing the regulatory agenda may be e�ective in the long run, in the short 

run it does not alleviate the tangible harm that can result from emerging, unregulated risks 

(we reiterate that in this context ‘unregulated’ indicates that the relevant conduct is not 

covered by the regulations that the agency oversees, even though e.g., tort law may apply). In 

the face of such harm, supervision agencies at times counteract harmful but legal conduct in 

their supervision practice without an explicit legal mandate (Interventions Beyond the Law; 

Kasdorp 2016) either because they regard this conduct as “…not in spirit of law or they feel 

more could be done…” (Black 2001). Indeed, recent research suggests that only 1% of Dutch 

inspectors never observe Interventions Beyond the Law.103

Given the lack of an explicit legal mandate and thereby the lack of formal enforcement 

powers in the face of harmful but legal conduct, supervision agencies tend to counteract 

such conduct through informal interventions. To a large extent, the range of interventions 

supervision agencies apply to counteract harmful but legal conduct is similar to the range of 

interventions applied to illegal conduct as described above. But the way such interventions 

play out in practice di�ers substantially.

First, the fact that, in the context of harmful but legal conduct, supervision agencies normally 

cannot escalate to formal enforcement measures changes the way informal measures play 

out. To the extent that the regulatee is aware that its conduct is legal, an implicit or explicit 

enforcement threat may not be e�ective (regardless of the problematic morality and legality 

of issuing such an empty threat).

Second, the fact that in the context of harmful but legal conduct supervision agencies cannot 

appeal to a legal norm or standard also changes supervision dynamics. Instead, the supervi-

sion agency may argue for standards congruous to those contained in regulations (Norman 

2011) or appeal to widely supported societal norms and the social responsibility of the 

103  This is derived from the survey data discussed in chapter 5.
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corporation or individual involved. An example of this is the IGJ’s letter to the industry 

on data security in the health care sector.104 Due to outdated software, unprofessional data 

management by subcontractors, or personal negligence of health care employees, leaks of 

con�dential medical patient data regularly occur. “Increasing technological capabilities o�er 

opportunities to increase quality and safety of health care, but carry risks as well”, according 

to the IGJ. Health care providers are legally required to report a data leak incident with the 

Privacy Authority but there is no obligation to report such an incident with the IGJ. Still, the 

IGJ asks health care providers to report these incidents, appealing to their social responsibility. 

The IGJ states in its policy brief:

“[T]he inspection values receiving information from health care providers, as is the 

case with other incidents within the institution that do not fall directly within the 

inspection’s supervision scope. By informing the inspection, the health care provider 

enables the inspection to better ful�l her supervision task regarding quality and safety, 

as an incident involving personal data and the way the health care provider deals with 

this incident provide insight into the functioning of the quality management system 

and the institution’s transparency.”

The e�ectiveness of an appeal to such extra-legal norms depends, amongst other things, on 

the authority that the corporation or person involved attaches to these norms. Moreover, 

whether the harmful conduct is indeed contrary to such extra-legal norms can be subject to 

interpretation and discussion, perhaps even more than in the context of legal norms.

A supervision agency might also promote self-regulation.105 The policy department of the 

relevant Ministry tends to have a role in this as well. For instance, with regard to cosmetic 

surgery performed on minors, general practitioners without specialist training are legally 

authorized to such interventions. Rather than amending regulations, the Minister invited 

the relevant industry bodies to jointly construct a competency requirements framework 

for cosmetic treatment that the IGJ could employ to perform inspections. However, plastic 

surgeons and cosmetic surgeons failed to reach an agreement on requirements.106

104  Letter IGZ to boards of representative bodies, 17-3-2016, on con�dentiality of medical data. https://www.
igz.nl/Images/20160302%20Vertrouwelijkheid%20van%20medische%20informatie%20brief%20aan%20
koepels%20NFU%20AP%202%20(3)%20def_tcm294-376620.pdf

105  Scholars have increasingly questioned the e�cacy of self-regulation, see e.g. Smith and Tombs (1995).
106  NOS op 3 21 November 2016 ‘Botox steeds normaler, maar wie mag het eigenlijk allemaal spuiten?’.
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The issue of surreptitious advertising by vloggers provides a more successful example of 

invited self-regulation. In this case, the CvdM stated in a ‘regulatory reform letter,’107

In the online domain, the Commissariaat observes an increasing independence risk – 

e.g. with vlogs – if no distinction is made between editorial and commercial content. 

Especially minors are commercially in�uenced this way without their knowledge. In 

light of the crucial interest of protecting consumers (especially minors) against im-

proper commercial in�uence the Commissariaat shall – anticipating the required legal 

mandate – in 2017 promote that market parties establish self-regulation that should 

make them follow their own rules to protect minors. To this end, the Commissariaat 

develops a strategy that will involve speaking with in�uential vloggers/youtubers/

social in�uencers, owners of multichannel networks and video sharing platforms.

The CvdM �rst published a research report indicating that 75% of videos by the most 

in�uential vloggers mentioned brands without clarity whether this was paid for. This report 

generated media attention.108 Then, the CvdM spoke with both vloggers and the �rms that 

do business with them to generate rules of conduct.109 These stakeholders jointly developed 

the Social Code Youtube. By now, several in�uential vloggers endorse and follow this code. 

The idea behind this approach is that engaging a number of in�uential vloggers not only 

tackles part of the problem directly but may also trigger other vloggers to copy the improved 

conduct of these trend setters. A press o�cer of the CvdM states that “many of the major 

vloggers attach great value to being seen as authentic. Being upfront about sponsoring sup-

ports that goal. We hope that the market becomes aware of the importance of transparency 

about sponsoring.”110 Pinpointing and leveraging vloggers’ self-interest was arguably the 

most crucial component in the successful development and execution of the CvdM’s Social 

YouTube Code strategy.

Besides undertaking informal interventions, a supervision agency may also respond to harm-

ful but legal conduct by increasing the frequency and intensity of its supervision activities 

towards a regulated entity. In health care supervision, this is also referred to as ‘enhanced 

supervision’.111 Such enhanced supervision can also create pressure to adjust harmful but 

legal conduct, especially if the supervision agency makes it evident that its enhanced supervi-

107  ‘Toezichtbrief 2017: het nieuwe kijken en huis op orde’ (letter from the Commissariaat voor de Media of 24 
November 2016 to the Ministry of Education, Culture and Science).

108  Toezine 14 March 2017 ‘Zelfregulering voor gesponsorde content van vloggers’.
109  K. van Tee�elen, ‘Vlogger moet geld inleveren na misleiden fans’, Trouw 6 July 2017.
110  Toezine 14 March 2017 ‘Zelfregulering voor gesponsorde content van vloggers’.
111  Dutch: ‘verscherpt toezicht’, see https://www.igj.nl/onderwerpen/maatregelen/verbeterplan-en-ver-

scherpt-toezicht.
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sion is a response to that harmful conduct. Vice versa, promising a reduction of supervision 

intensity as a future reward for reducing harmful conduct can also trigger organizations or 

individuals to commit to such a conduct adjustment. And if the regulated organization or 

person entertains an intensive working relationship with the supervision agency – like all 

major health care institutions do – the desire to maintain a good working relationship can 

likewise contribute to their willingness to adjust harmful but legal conduct.

It is also conceivable that supervision agencies sanction harmful conduct merely to elicit 

a court decision. They may do this to be seen by the public as intervening, perhaps, or to 

confront the legislative body with the consequences of its legal mandate limitations. As a 

court might easily interpret such a punitive approach as an abuse of power, especially if a legal 

mandate is lacking, this may occur only rarely. But quite often it is not evident beforehand 

whether harmful conduct or harmful products are legal. Both establishing the relevant facts 

and interpreting the law can leave a lot of room for a grey area besides the evidently illegal 

domain – such as the risks concerning melatonin and cosmetic �llers. In this grey area, 

a supervision agency may still make use of the implicit or explicit threat of enforcement 

(probably more e�ectively to the extent that the ‘illegal’ quali�cation is more credible). This 

does, however, raise questions about the legitimacy of such supervision, as discussed in the 

following section.

4.5  E�cacy and legitimacy of Interventions 
Beyond the Law

In this section, we discuss the bene�ts and risks of Interventions Beyond the Law in terms 

of e�cacy and legitimacy. The potential bene�ts of Interventions Beyond the Law seem 

evident. As a response to unregulated risks that pose a societal problem, Interventions Beyond 

the Law can achieve results relatively quickly – certainly quicker than awaiting the imple-

mentation of new regulations that enable ‘regular’ interventions based on legal standards. And 

because Interventions Beyond the Law tend to take the shape of informal supervision – there 

is after all no legal basis for formal enforcement measures – Interventions Beyond the Law 

also incorporate a bene�t of informal supervision: due to the lack of obligatory procedural 

steps, informal supervision tends to be relatively e�cient and �exible.

However, if a supervision agency cannot resort to the usual legal enforcement measures, 

if needed, how e�ective are Interventions Beyond the Law? Responsive regulation theory 

posits that the e�cacy of an informal or cooperative approach depends on the credible threat 

of escalation to a more formal – usually tougher – approach (talk softly, but carry a big stick; 
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see Ayres and Braithwaite 1992).112 This theory thus predicts that supervision interventions 

are less e�ective to the extent that the regulatee is less convinced that these interventions 

feature a legal basis and is thus less impressed by the threat of a big stick. Take for example the 

case of a general practitioner who performs cosmetic surgery on minors without specialist 

expertise. If the IGJ urgently requests this doctor to cease this practice with an appeal to 

the interest of these minors’ health, but the doctor is aware or suspects that the IGJ cannot 

enforce this request, how e�ective is this? This issue is aggravated by the opacity that may 

result from the health domain’s increasingly layered accountability and oversight structure 

(Van de Bovenkamp et al. 2017).

That Interventions Beyond the Law can nevertheless be e�ective is due to several context 

factors. First, it is often – certainly in the health sector – not clear what conduct is or is 

not legally prohibited or required. There can be substantial grey areas. The framework of 

rules and standards applicable to health care professionals and organizations is so complex 

and open to interpretation that even health care lawyers can struggle to determine which 

apply in which case and where legal requirements end and self-regulation begins. Partially, 

for this reason, regulation texts tend to be consulted mostly if a con�ict is already imminent. 

And most well-meaning health care professionals and organizations prefer to prevent such 

con�ict. In light of their reliance on a good working relationship with the health care super-

vision agencies, con�ict seldomly leads to positive overall results (even if the argument itself 

is ‘won’). Supervision agencies can, through informal supervision, exploit this grey area by 

remaining vague about where they think the limits of regulatory requirements lie and thus 

leverage their authority to counteract conduct they consider harmful. This informal supervi-

sion may well include Interventions Beyond the Law, especially if the supervision agency 

is thoroughly convinced that the observed conduct is harmful and therefore feels justi�ed 

to explore the limits of its mandate. This intervention may involve an explicit balancing of 

pragmatic considerations (counteracting harmful conduct, preventing societal damage) and 

legal considerations (legitimacy, rule of law). But sometimes supervision agencies themselves 

fail to realize where their legal mandate ends, and the balance they strike between these 

con�icting values thus remains essentially random.113

Second, many professionals and organizations are susceptible to other incentives than the 

deterrent e�ect of potential formal legal measures, certainly in the health care industry. 

Research implies, for instance, that the need to maintain a sound reputation can push organi-

zations to exceed the requirements of regulations, especially if this reputation is crucial from 

112  Responsive regulation has since become a dominant regulation theory, giving rise to extensive subsequent 
literature (Parker 2013), including variations such as Black and Baldwin (2010).

113  See chapter 3.
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a commercial point of view (Prakash 2001; Gunningham et al. 2004; J. Howard-Grenville et 

al. 2008; Borck and Coglianese 2011). The NVWA leverages this reputation e�ect by issuing 

unedited publications of its food safety assessments.114 The NVWA intends to expand this 

approach to include its assessments of health care sector regulatees,115 knowing full well that 

such reputation e�ects are impactful in the health care sector and are thus attractive leverage 

to help realize supervisory goals. Supervision agencies can also incentivize professionals to 

make improvements by positively or negatively comparing their practices to those of their 

peers, even beyond regulatory requirements.

Besides e�cacy, legitimacy is also a crucial driver of Interventions Beyond the Law. Legiti-

macy here should be understood broadly (Beetham 2013; Suchman 1995), as encompassing 

not just legal validity but also public approval and moral justi�ability (in accord with shared 

moral values of society and in pursuit of the public interest). In this context, “…legitimacy 

refers to the foundation of authority, in the form of public validation, which underpins the 

actions of state institutions” (Almond 2007, p. 293). It is often de�ned as “…a generalized 

perception or assumption that the actions of an entity are desirable, proper, or appropriate 

within some socially constructed system of norms, values, beliefs, and de�nitions” (Suchman 

1995).

Interventions Beyond the Law indeed often result from societal pressure on the supervision 

agency to spring into action in light of new risks and thus manage public perception and 

uphold societal validation of the agency’s supervision regime. If serious health risks persist 

until regulation amendments come into e�ect, supervision agencies can have a hard time 

explaining to politicians, media, and the public why they do nothing to mitigate these risks. 

A ‘we are pushing for regulatory reform’ defence is not readily accepted, especially if the 

emergent risks materialize in more sick, wounded people, or even fatalities. But Interventions 

Beyond the Law also result from supervision agencies’ autonomous drive to further the 

societal values for which they were established (safety, fairness, health) and counteract what 

they consider to be malpractice.

The legitimacy of Interventions Beyond the Law can be problematic. First, if a supervision 

agency pressures a regulatee to cease conduct that it considers harmful, the regulatee may 

not have an adequate legal recourse. After all, rather than a legal proceeding, this supervisory 

interaction might be categorized as an informal negotiation sui generis. The supervision 

agency’s pressure is not based on a legal standard and it is usually not executed through 

a formal legal decision that entitles the regulatee to �le an administrative complaint or 

114  https://www.inspectieresultaten.vwa.nl/veilig-eten-en-drinken.
115  Foodlog 18 August 2015 ‘NVWA brengt inspectieresultaten zieken- en andere zorghuizen naar buiten’.
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appeal to an administrative court in order to obtain clarity on the extent of its obligations 

(Gerbrandy 2015).

From an ethical perspective, such an interaction may be more problematic as the supervision 

agency exerts more pressure. Factors that impact this degree of pressure include the threat-

ened or implied consequences of unsuccessful negotiations and the supervision agency’s 

‘tone of voice’ during this negotiation. Exerting pressure through Interventions Beyond the 

Law is also more problematic as the regulatee is more dependent on the supervision agency’s 

good will and possibly consent, and non-cooperation is therefore not a realistic option (Ab-

bott 2013). To many health care organizations, for instance, it is crucial to remain on speaking 

terms with the IGJ and NZa. In addition, Interventions Beyond the Law also seem more 

problematic to the extent that the supervision agency is blu�ng, that is, to the extent that 

the supervision agency itself is less convinced that the disputed regulatee conduct can be 

interpreted as contrary to regulations, but still acts as if it is (or neglects to mention that this 

conduct is legal). Vice versa, if a supervision agency is candid with the regulatee – stresses that 

it �nds the disputed conduct legal but nevertheless harmful – Interventions Beyond the Law 

may be less problematic from an ethical perspective.

The norms applied by Interventions Beyond the Law present a second legitimacy issue. If 

a supervision agency classi�es legal conduct as harmful or undesirable, it necessarily applies 

an extra-legal norm or standard (not de�ned by regulations). If a supervision agency, for 

example, discourages general practitioners to o�er cosmetic surgery to minors, it is presum-

ably applying a ‘�eld norm’ that it considers to be widely supported in the health sector.

Such an appeal to an extra-legal norm evokes empirical and other practical questions, of 

course. How widely is this �eld norm supported? How much support is enough? How 

does the supervision agency know about this support and where is the proof – or at least 

plausibility – for this claim? These questions seem more problematic as the extra-legal norm 

applied is further removed from the relevant legal (regulatory) norms. There is also a risk that 

the supervision agency is captured by an industry lobby that suggests to apply an extra-legal 

norm consistent with its constituents’ interests (e.g., because its constituents comply with this 

norm regardless, but potential competitors do not).

But the more fundamental rule of law issue is whether the supervision agency is legitimized 

in principle to apply an extra-legal norm to harmful but legal conduct, since extra-legal 

norms lack the democratic legitimacy that laws and regulations derive from the institutions 

and processes that produce them.
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The issue here is not with supervision agencies using �eld norms per se. Field norms may 

provide a tangible reference point to help interpret open-ended regulatory norms and de-

termine whether conduct is contrary to those regulatory norms. It has long been recognized 

that “[r]ules cannot be written that will always work as their authors would have wanted them 

to, and decision-makers work in institutional settings which necessarily give them scope for 

judgement” (Hawkins 1992, p. 68). And using �eld norms to guide this judgement may be as 

valid as other interpretative methods. The potential legitimacy issue is rather with applying 

such �eld norms – or other extra-legal norms, such as extra-legal regulatory frameworks or 

normative opinions broadly accepted in society – in the absence of ‘underlying’ regulatory 

norms or in cases where the scope of regulatory norms is unclear.

The issue is also not with legitimacy in the narrow sense of legal validity, necessarily. From 

a legal standpoint, one might argue that the representative of a supervision agency does not 

require an explicit legal mandate to engage a regulatee in an informal conversation on harm-

ful conduct and �eld norms any more than he needs a mandate to talk about the weather. 

Rule of law principles do not limit a supervision agency’s conduct to that extent. As long as 

it does not force or unduly pressures the regulatee through legal or other means to curb its 

conduct to comply with these �eld norms, it is not obvious how it would be unlawful for 

this agency to engage in such a conversation.

From a broader legitimacy perspective, a supervision agency can nevertheless be expected 

to exercise caution and restraint. After all, even during such an informal conversation, it 

is still implicitly wielding the authority vested in it by the regulatory framework. It is not 

‘just someone’ having a conversation. In the absence of the more self-evident legitimacy 

of enforcing regulations, a supervision agency may therefore be expected to ensure that its 

informal interventions to counteract harmful but legal conduct are morally justi�ed (in ac-

cord with shared moral values of society; Beetham 2013) and that they meet public approval 

(ibid.). And, given the di�culty in establishing what is morally justi�ed and what meets 

public approval, this broader legitimacy remains inherently debatable.

The potential legitimacy de�cit of supervision agencies’ applying an extra-legal norm might 

be somewhat less problematic if this norm is about to be implemented in regulations in the 

foreseeable future. The CvdM, for instance, legitimized its intervention towards vloggers’ sur-

reptitious advertising by extending present norms for other information channels to online 

media given that the European legislator strives for equal treatment of various media in its 

future regulation. The CvdM then argued that it is due to obtain a supervision mandate that 

includes vloggers within a couple of years and pointed towards the importance of protecting 

minors against improper commercial in�uence. As its press o�cer explained, “[t]he regula-

tion is still to be approved by the European Parliament, it will take a few years before it 
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can be implemented. The Commissariaat therefore hopes that vloggers will now commit to 

self-regulation, anticipating this regulation.”116 The transparency the CvdM applied while 

executing its approach – e.g., by publishing this approach in its yearly regulatory reform 

letter – arguably contributes to its legitimacy. This counteracts the impression that the CvdM 

exerts in�uence behind closed doors to evade accountability.

Supervision agencies mitigate such legitimacy risks primarily by engaging stakeholders 

in a dialogue about their Interventions Beyond the Law and about the underlying extra-

legal norms and expectations. The apparent intention is to compensate the lack of formal 

democratic legitimacy by increasing support and legitimacy in the eyes of these stakeholders. 

Supervision agencies realize that stakeholders who are involved in the process of an agency’s 

policy decision making perceive those decisions, as well as the agency itself, as more legiti-

mate than they would otherwise do (Murphy et al. 2009; Tyler 1997, 2006). And in the health 

domain, supervision agencies that strive to maintain legitimacy need to take into account a 

range of stakeholders.117 A dialogue on the agency’s policy can involve political stakeholders, 

such as the Ministry politically accountable for the supervision agency. It can also involve the 

a�ected section of the regulated industry and other experts and obviously the organizations 

or individuals that the supervision agency targets with its Interventions Beyond the Law. In 

this way, the need for stakeholder legitimacy makes supervision agencies more dependent on 

support – or at the least passive acceptance – from regulatees and other stakeholders.

Interventions Beyond the law thus complicate and potentially obscure the working relation-

ship between supervision agencies and regulatees. It is a relationship in which both parties 

partially depend on each other for their legitimacy and at the same time leverage the other 

party’s dependency to shape the accepted interpretation of what is proper compliance con-

duct. For instance, in a media interview118 the Inspector General of the NVWA appealed to 

meat factories’ corporate social responsibility to reduce harmful but legal conduct within and 

outside their organisation (some meat factories for example mix rotten meat with fresh meat 

so that the mixed product remains within the legal food safety measures and the rotten meat 

can thus legally be sold to consumers). But this also implies that meat factories that respond 

to such an appeal and pursue improvements within their own organization or within their 

industry will expect cooperation and �exibility from the NVWA, and they can also leverage 

the media to corner the supervision agency by attacking its reputation.

116  S. Boker, ‘Commissariaat voor de media wil kijkwijzer voor vlogs’, De Mediaredactie 27 January 2017.
117  Almond 2007 e.g. points out that the UK Health and Safety Executive interacts with 3 distinct publics in its 

legitimacy dialogue: regulatory stakeholders, the general public, and actors within government.
118  R. de Lange, ‘De rotte appels bestaan alleen omdat anderen iets van ze kopen’, Het Financieele Dagblad 4 

February 2017; R. de Lange, ‘Omvang geknoei met voedsel verontrustend’, Het Financieele Dagblad 19 
March 2014.
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4.6  Conclusion and recommendations

The modern health and health care landscapes are changing at an accelerating pace. These 

landscapes are increasingly hard to capture in static regulation and di�cult to control by 

supervision agencies. In such a context, supervision agencies may feel compelled to ex-

pand their activities beyond enforcement of regulations and promoting legal compliance 

to �agging new risks and stimulating businesses to go beyond compliance, and indeed they 

do. They coordinate with their administrative, political, and industry stakeholders to better 

control such risks (Hodges and Steinholtz 2017). And they also apply informal pressure on 

regulatees to counteract risky or harmful practices, even if these practices are legal.

As innovation and globalization become more dominant drivers in health industries, the 

importance of supervision agencies’ policy function will also increase. This calls for thorough 

public re�ection and dialogue on supervision agencies’ role in the health domain, which 

may result in renewed institutional guidelines for supervision agencies. The purpose of such 

dialogue and resulting guidelines is to ensure that supervision – as an integral part of the 

policy, regulation, supervision, and enforcement cycle – ful�ls an e�ective and legitimate 

role in safeguarding public health. The remainder of this section substantiates these recom-

mendations.

Re�ection on the role of supervision agencies should include consideration for informal 

supervision and Interventions Beyond the Law. Besides straightforward enforcement, super-

vision agencies employ a rich arsenal of alternative interventions that are at times surpris-

ingly e�cient and e�ective. This arsenal ranges from applying present regulation to newly 

emerging risks, applying generic legal provisions or regulations from other domains (possibly 

in cooperation with other agencies), broad interpretations of open norms, to disseminat-

ing best practices and various forms of informal dialogue with regulated professionals and 

organisations, as well as other informal methods to counteract harmful conduct. Examples of 

such supervision methods are promoting self-regulation, ‘intensi�ed supervision’, ‘standard-

a�rming conversations’, leveraging positive or negative publicity, and blu�ng that enforce-

ment is immanent. At times, it is unclear whether the conduct that is the focus of informal 

supervision is illegal; at times, is clear that this conduct may be risky or harmful, but is strictly 

speaking not illegal (Interventions Beyond the Law). The need for Interventions Beyond the 

Law can vary per industry segment. For instance, in a rapidly evolving domain that often 

features newly emerging business models, this need can be more intense. In a domain where 

open regulatory norms cover much of the potential harmful conduct and harmful but legal 

conduct is therefore scarce, this need might be mostly absent.
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If a supervision agency contemplates Interventions Beyond the Law, it needs to strike a bal-

ance between e�cacy and legitimacy and consider involving political, industry, and societal 

stakeholders. How this balance is struck depends on the aggregation level.

At a micro level, between supervision agency and regulatee, the supervision agency would be 

wise to explicitly state that the (potentially) harmful conduct is nevertheless legal. This not 

only enhances legitimacy (fair process), it may – depending on the regulatee’s compliance 

motivation – also be more e�ective than obscuring the legal status of the harmful conduct. 

After all, the perception of fair process can increase a regulatee’s willingness to comply. At this 

micro level, the supervision agency can also involve regulatees, interested third parties, and 

una�ected experts if it considers whether health threatening conduct is (potentially) harmful 

to the extent that this may justify pressing the regulatee to adjust his conduct. Involving 

interested third parties may also help legitimize Interventions Beyond the Law, for example 

if they voice health complaints.

At the higher aggregation level between a supervision agency and (a section of) the regulated 

health industry, transparency may imply that the agency accounts for its policy on informal 

supervision and Interventions Beyond the Law in its annual report, including abstracts – 

anonymised if needed – of speci�c examples of such interventions and their impact on public 

health. It may also imply that the supervision agency frequently engage health industry, 

experts, and the relevant political authority, in a dialogue on this topic. This dialogue may 

create understanding and possibly support for the agency’s policy. The accountability implied 

in such a dialogue can also lead to a meaningful delineation of the supervision agency’s 

Interventions Beyond the Law. And it may prompt the health industry itself to address the 

problems otherwise targeted by these interventions.

At the institutional level, striking a balance between e�cacy and legitimacy can require 

constructing a policy framework that accounts for Interventions Beyond the Law (and thus 

provides a degree of political legitimacy) without sti�ing such interventions needlessly. Such 

a policy framework may be constructed as a guideline limited in scope to health care super-

vision agencies or to the domain they oversee, but it may also be implemented as a directive 

applicable to government supervision more generally.

First, the policy framework would instruct supervision agencies to devise and adopt ap-

propriate safeguards for regulatees against undue pressure from Interventions Beyond the 

Law. These safeguards need to be adaptive, meaning that they should counterbalance a power 

di�erential between supervision agencies and regulatees and that their rigour should depend 

on the interventions’ intrusiveness. An informal conversation without consequences might 

for instance not need any safeguards, while placing an organisation under an ‘enhanced 
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supervision’ regime might require advance permission from the supervision agency’s board 

of directors. And leveraging adverse publicity, or threatening to revoke a licence or strip an 

executive from his or her position, might require prior consultation with an independent 

committee or institution.

Second, a policy framework would instruct supervision agencies to ensure transparency 

about their policies on informal supervision methods and Interventions Beyond the Law 

and specify how they are held accountable. This transparency should cover both the afore-

mentioned safeguards and the way agencies apply these interventions in practice (e.g., in 

their annual report, as suggested above). Accountability would, at a minimum, imply that 

supervision agencies regularly report on their policies in this regard to the politically re-

sponsible Ministry. But the Ministry might also be mandated to perform or commission an 

independent assessment of the e�cacy and legitimacy of a supervision agency’s informal 

supervision practices and Interventions Beyond the Law.

To ensure legitimacy – and thus promote long-term e�cacy 119 – supervision agencies would 

be wise not to limit these transparency and accountability e�orts to a merely instrumental 

level. This means they should not only explain how their informal supervision methods and 

Interventions Beyond the Law are responsive to the needs of their stakeholders but also how 

they serve their particular interests at that particular time. In his seminal paper on managing 

legitimacy, Suchman (1995) points towards the moral dimension of an agency’s legitimacy, 

which requires re�ection on what is the right thing to do for society as a whole. Supervi-

sion agencies may thus be more profoundly legitimized if we frame a discussion on their 

methods – including the pros and cons of Interventions Beyond the Law – as an ongoing 

dialogue on how these agencies might best create public value (Moore 1995) to serve this 

higher societal goal.

119  See e.g. Tyler 1997 on the e�ects of legitimacy on an authority’s e�cacy.
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Abstract

Inspectors regularly face risks that are unregulated but that may nevertheless require public 

intervention. Such risks may proliferate due to innovation and social changes. In this study 

we provide the �rst quantitative insight into inspectors’ responses to harmful but legal busi-

ness conduct. Our factor analysis combines survey data (N=263) with theory on street-level 

bureaucrats and harmful but legal conduct. The resulting model expands these theory �elds. 

It predicts that inspectors undertake signi�cantly more ‘Interventions Beyond the Law’ if 

they observe more harmful but legal business conduct, are more aware of their inspectorates’ 

relevant policies, display an activist enforcement stance towards harmful but legal conduct, 

and have an outcome-driven viewpoint towards such conduct.
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5.1  Introduction

Most inspectors, in a broad range of domains, encounter potentially harmful but legal 

conduct.120 For instance, �rms leverage �scal innovation to employ loopholes in regula-

tions. Factories emit waste up to the regulatory limit even though they could reduce these 

emissions substantially with little to no additional e�ort. A wholesaler mixes out-of-date 

meat with fresh meat to create a �nal product that complies with regulatory limits. Amateurs 

�y drones near airports, endangering air tra�c. But the regulatory framework has not yet 

adapted to enable inspectors to intervene.

Inspectors respond to such harmful but legal conduct in a variety of ways, but we know 

little about what drives these street-level bureaucrats’ approach to such conduct. Inspectors 

do seem to struggle with harmful but legal conduct for at least three reasons. First, although 

this conduct compromises public values and regulatory objectives, inspectors cannot resort 

to legal enforcement since the conduct complies with the letter of the law. If they want to 

include supervisory interventions to avert harmful but legal conduct (Interventions Beyond 

the Law) in their enforcement practice, they must therefore seek alternative means, such as 

moral suasion. Second, the rule of law requires that enforcement be based on a legal mandate 

but amending regulations to render harmful conduct illegal can take years and ignoring this 

conduct until then can undermine inspectorates’ political and societal legitimacy. Third, in-

spectorates may also face pressure if they leave harmful but legal conduct unchecked.121 These 

interconnected e�cacy and legitimacy dilemmas may become more prominent as regulatory 

changes lag further behind the technological innovations and social changes, which produce 

new types of harmful but legal conduct at an accelerating rate.

The scholarly response to these dilemmas tends to point to improvement of regulatory tech-

niques. See, for instance, elaborations of principles-based regulation (Black 2008), risk-based 

regulation (Black and Baldwin 2010), and �exible regulation (Ford 2017). All these approaches 

have in common that supervision rests on a legal basis and they all acknowledge inherent 

limitations if regulation is absent. Black and Baldwin (2010), for instance, observe how “…

an o�cial monitoring a �rm under a risk-based system may identify risks that she thinks the 

�rm should address, but which are not covered by any rule that would provide a legal basis 

on which to require the �rm to take action. The mismatching logics of risk and compliance 

can thus produce signi�cant lacunae in the regulatory regime at the point of implementation 

120  At an organizational level (regulatory agencies encountering harmful but legal conduct) this phenomenon 
has been widely observed in the literature on cosmetic and creative compliance. See e.g. Passas (2005), Pas-
sas et al. (2004), McBarnet (1991, 2006, 2010), McBarnet and Whelan (1991), Shah (1996, 1997), Krawiec 
(2003), Picciotto (2007), and Bartel and Barclay (2011).

121  See chapter 3.
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and enforcement.” Ford (2017, pp. 12,19) stresses the need to “…tailor regulatory tools to 

the speci�c needs of the situation at hand”, especially if these gaps are caused by innovations, 

and “…work with (…) the boundary-bursting �uidity of contemporary society”. Although 

speeding up or otherwise improving the process of regulatory reform may mitigate these 

gaps, this seems unlikely to resolve the mismatch. Street-level inspectors can respond to this 

mismatch by actively pushing for policy changes (Lavee et al. 2018) and/or they can respond 

through their enforcement practice.

An enforcement practice response to these dilemmas is to tailor alternative, informal enforce-

ment methods. Examples of such methods are moral suasion, negotiation, and eliciting public 

pressure on the �rms involved to counteract their harmful but legal conduct (e.g., Sparrow 

2012). A stern talking-to from an inspector, accompanied by concrete guidance on how to 

do better, may improve some regulatees’ conduct even while lacking an explicit legal basis. 

The threat of negative publicity due to a launch of large-scale supervisory investigations 

may also counteract a �rm’s harmful but legal conduct even if it is convinced that it would 

ultimately win the resulting legal battles. Thus, informal enforcement can be e�ective, but 

inspectors’ interventions without legal basis may entail risks for regulators. They may be 

accused of breaching the politics/administration dichotomy (Hartley et al. 2014) and even 

bureaucratic activism (Pacewicz 2018), either in court or in the public or political arena. This 

dilemma raises the question which factors in�uence that some inspectors undertake such 

Interventions Beyond the Law while others refrain.

This paper expands the growing body of empirical research on the preferences of inspectors 

as street-level decision makers and their broader impact on regulatory interventions (Pautz 

et al. 2017; Raaphorst 2018; De Boer 2018; De Boer et al. 2018). Our novel contribution 

consists of insights on inspectors’ preferences in the particularly challenging setting where 

they face harmful but legal regulatee conduct and might consider Interventions Beyond the 

Law. Our research question is: what explains the prevalence of Interventions Beyond the Law 

from the viewpoint of inspectors?

Such research focused on the enforcement response to harmful but legal conduct is scarce. 

There is well established research on ‘creative compliance’ showing what drives regulatees to 

either engage in harmful but legal conduct or refrain from these practices (e.g., McBarnet and 

Whelan 1991; McBarnet 1991, 2006; Passas 2005; Picciotto 2007; Braithwaite and Reinhart 

2001; Braithwaite et al. 2007). Some of these contributions also outline which enforcement 

methods or incentives might deter such harmful conduct. However, research on inspector-

ates’ and individual inspectors’ stance in this extra-legal interaction has been limited mostly 

to theoretic analysis (Passas 2005) and case studies (Shah 1997; McBarnet 2006). In this paper, 

we intend to amend this gap in the research with a large data set analysis. We focus primarily 
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on the individual level of inspectors, as few inspectorates seem to have explicit policies on 

this potentially sensitive topic.122

This paper provides insight into what factors predict whether a broad range of inspectors 

undertake Interventions Beyond the Law in their enforcement practice. Based on theoretical 

considerations and survey evidence, we group these drivers into coherent factors and use 

that model to predict the prevalence of Interventions Beyond the Law. Our proposed model 

provides an empirically grounded framework to further our understanding of Interventions 

Beyond the Law as a response towards harmful but legal conduct.

‘Interventions Beyond the Law’ covers any action by inspectors or inspectorates that is 

intended to directly counteract harmful but legal regulatee conduct and excludes pressing 

for regulatory reform or industry self-regulation. ‘Harmful but legal conduct’ includes both 

loophole-seeking conduct and harmful conduct that is not yet illegal due to regulation 

lagging behind technical and social developments (Kasdorp 2016). ‘Harmful’ in this context 

means at odds with inspectors’ professional objectives (e.g., contrary to the ‘fair treatment of 

consumers’ objective that their agency pursues) regardless of whether actual harm or risk of 

harm to interested parties or society has been objectively established.123 ‘Legal’ in this context 

means compliant – at least technically, to the letter of the law – with the laws and regulations 

that the inspector is authorized to enforce.

To collect data that would empirically enable us to answer what drives Interventions Beyond 

the Law, we conducted a survey amongst inspectors working for 20 major inspectorates in 

the Netherlands. We aimed for a broad sample and did not exclude any inspectorates a priori. 

We used the resulting data (N=263) to enhance our initial (ex-ante) theoretical model; 

through exploratory factor analysis (EFA), we derive an ex-post model intended to be an 

optimal combination of theoretical considerations and empirical �ndings.

Using this �nal ex-post model to predict whether inspectors undertake Interventions Be-

yond the Law in their supervision practice, we �nd that inspectors undertake signi�cantly 

more Interventions Beyond the Law if they see more harmful but legal conduct amongst 

regulatees, are more aware of their organization’s relevant policies, display an activist enforce-

ment stance towards this conduct, and have an outcome-driven viewpoint towards such 

conduct. We �nd no predictive value for other relevant viewpoints nor for demographic 

characteristics such as age, work experience, or gender.

122  See chapter 3.
123  Although it might improve interventions’ legitimacy if harm is veri�able, this veri�ability in speci�c cases 

is not expected to crucially impact inspectors’ generic viewpoints towards harmful but legal conduct, as 
examined here.
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5.2  Construction of hypotheses

In this section, we present an ex-ante model that contains �ve broad hypotheses consistent 

with both common sense expectations and earlier research (where available).124 We �rst dis-

cuss our dependent variable and generate two hypotheses on the Prevalence of Interventions 

Beyond the Law and Harmful but Legal Conduct. We then turn to theory, on enforcement 

strategies and styles and theory on enforcement in the face of harmful but legal conduct, to 

substantiate three more hypotheses on how Prevalence of Interventions Beyond the Law is 

predicted by policy awareness and inspectors’/ inspectorates’ viewpoints. To prevent duplica-

tion, these sections also explain how we operationalized the variables corresponding with 

these hypotheses and how these operationalizations correspond to our survey questions.

5.2.1  Prevalence of Interventions Beyond the Law
Our dependent variable is Prevalence of Interventions Beyond the Law (as de�ned in section 

5.1). To substantiate this variable, we generated nine survey statements with a seven point-

scale on prevalence of responses to harmful but legal conduct, derived from Kasdorp (2016) 

and chapter 3. Six of these statements were used for the dependent variable Prevalence of 

Interventions Beyond the Law, covering responses such as adjusting enforcement priorities, 

applying a broad interpretation of regulations, responding publicly, and discussing harmful 

conduct with the responsible �rms. The other three statements (e.g., ‘not respond…’) do not 

constitute Interventions Beyond the Law. We should point out that, in our operationalization, 

‘prevalence’ (as perceived by respondents) is not measured quantitatively but rather indicated 

by relative qualitative statements (e.g., ‘often’). We considered quantitative measurement 

unfeasible, if only because what is to be considered a single intervention is ambiguous (e.g., a 

series of consecutive conversations might constitute one or multiple interventions).

5.2.2  Prevalence of harmful but legal conduct
Public, political, and administrative calls for action – action which may include Interventions 

Beyond the Law – are fueled by frequent occurrence of salient harmful but legal conduct (see 

Trappenburg and Schi�elers, 2012, on the risk regulation re�ex). It is reasonable to assume that 

inspectors who are confronted with harmful but legal conduct more often may be more inclined 

– all else being equal – to engage in Interventions Beyond the Law to counteract such conduct. 

More occurrences of harmful but legal conduct provide more triggers to include such conduct 

in an inspector’s intervention scope. Coslovsky et al. (2011) also show how ubiquitous harmful 

conduct may trigger inspectors, for example, to engage regulatees in a pragmatic dialogue on 

which practices – illegal or not – are most harmful and thus need to change. Vice versa, if such 

124  Our ex-post �ndings also make use of more speci�c items – as speci�ed in our survey questions – that point 
towards opportunities for more distinctive future research. We should already point out here that, given 
the lack of earlier large-data research on Interventions Beyond the Law, it was not possible for the present 
research e�ort to use validated scales or substantiate a detailed set of variables and associated hypotheses.
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conduct were rarely observed in a given jurisdiction, the idea of engaging with conduct outside 

of the domain de�ned by the enforced regulations would not likely present itself, at least not 

with much urgency to act upon it. We therefore introduce an independent variable, Prevalence 

of Harmful but Legal Conduct (as de�ned in section 5.1), and a corresponding hypothesis.

Prevalence of Harmful but Legal Conduct consists of three theorized forms of harmful but 

legal conduct: harmful conduct in general, loophole-seeking conduct, and conduct that is 

not yet illegal due to regulation lagging behind technical and social developments (Kasdorp 

2016). ‘Harmful’ is used here as a common denominator for inspectors’ own justi�cations to 

consider intervening in the absence of a breach of regulations - the nature of such perceived 

harm may vary per regulatory domain.

Hypothesis 1: Prevalence of Harmful but Legal Conduct positively predicts Prevalence 

of Interventions Beyond the Law

5.2.3  Intervention Beyond the Law propensity
It seems reasonable as well to expect that inspectors’ personal propensity to engage in 

Interventions Beyond the Law (Intervention Beyond the Law Propensity) predicts actual 

Prevalence of Interventions Beyond the Law. This is also suggested by interviews with in-

spectors across a range of regulatory domains (discussed in chapter 3). We therefore include 

this variable in our ex-ante model. The six enforcement responses marked as Interventions 

Beyond the Law to operationalize the dependent variable are also used for statements to 

underpin this independent variable.

Our operationalization of Intervention Beyond the Law Propensity contains, �rst, an inspec-

tor’s preference for intervention options that qualify as Intervention Beyond the Law (e.g., 

applying pressure on regulatees by discussing their harmful but legal conduct with them) 

in relation to intervention options that do not qualify as such (e.g., pushing for regulatory 

reform).

Second, our operationalization of Intervention Beyond the Law Propensity includes how 

e�ectively Interventions Beyond the Law are deemed to counteract harmful but legal conduct. 

As noted in the introduction section, the e�cacy of Interventions Beyond the Law is not 

self-evident as they tend to take the shape of informal interventions (Kasdorp 2016), such as 

moral suasion, that cannot be legally enforced. The maxim ‘talk softly, but carry a big stick’ 

inherent to responsive regulation theory (Ayres and Braithwaite 1992) suggests that the 

absence of potential formal enforcement measures can undermine the e�cacy of these infor-

mal interventions. Thus, expressed negatively, if inspectors perceive Interventions Beyond the 

Law to be ‘soft’ or ine�ective, they may be less likely to step outside the boundaries of their 

legal mandate to undertake such interventions.
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Hypothesis 2: Intervention Beyond the Law Propensity positively predicts Prevalence 

of Interventions Beyond the Law

5.2.4  Enforcement styles and strategies
Out of the available empirical research, some direction for our model comes from current 

insights on ‘street-level bureaucrats’ (government o�cials who represent their government 

agency by engaging with �rms and persons, such a police o�cers or inspectors). As this 

research body is grounded in earlier seminal papers on styles and strategies of regulatory 

enforcement organizations (inspectorates), we discuss their relevant �ndings �rst.

At the organizational level, research traditionally projects enforcement styles onto a single 

spectrum of viewpoints based on “the degree of emphasis on enforcement or punitiveness in 

regulatory strategy”. They may be “…distinguished primarily according to [i] their orienta-

tion to enforcement versus persuasion, [ii] commitment to detached (…) regulation versus 

cooperative fostering of self-regulation, and [iii] attachment to universalistic (…) versus par-

ticularistic regulation” (Braithwaite, Walker, and Grabosky 1987, p. 323). Thus, we theorize 

that these three dimensions might also predict an inspector’s tendency to counteract harmful 

but legal conduct. Inspectors may be more so inclined if they are inclined to persuasion, 

fostering self-regulation, and ‘particularistic regulation’ (taking speci�c circumstances into 

account to promote customized solutions to regulatory concerns).

We can additionally distinguish di�erent enforcement strategies: ‘strict enforcement’ (regard-

less motivations and circumstances), ‘creative’ (open to alternative intervention methods), and 

‘accommodative’ (taking the opinions of stakeholders into account; May and Burby 1998). 

We can also distinguish the extent to which enforcement activity is ‘autonomous’ (driven 

by the inspectorate’s mission-centred viewpoint) or ‘dependant’ (determined by external 

stakeholders), and the extent to which the inspectorate displays a ‘proactive stance’ (takes 

initiatives) or mostly reacts to issues as they present themselves (McAllister 2010). Thus, for 

our model, we might again theorize that an inspector displaying a ‘creative’ or ‘accommodative’ 

strategy with an ‘autonomous’ viewpoint and a ‘proactive’ stance might sooner counteract 

harmful but legal conduct. And an inspector displaying a strict enforcement strategy with a 

legal viewpoint on his profession might be unlikely to do so.

However, since the data collection underlying these typologies was not focused on the 

distinctive context of harmful but legal conduct (where standard enforcement interven-

tions are generally not an option), it would seem imprudent to apply these distinctions 

indiscriminately to hypothesize what inspectors’ viewpoints may actually be in this context. 

As with Braithwaite et al.’s (1987) work and other enforcement typology research (Lo et al. 

2009; Pautz 2010; Rorie et al. 2015; Pautz et al. 2017; De Boer et al. 2018; De Boer 2018), 
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we chose to regard these dimensions as context material rather than as the basis from which 

to derive our model.

5.2.5  Policy awareness
At the individual level of street-level bureaucrats, research pioneered by Lipsky (2010, origi-

nal version 1980) and further applied to inspectors by e.g., Raaphorst (2018, referring to 

Dubois 2014) outlines inspectors’ inherent discretion in performing their street-level duties. 

This discretion suggests that political oversight, the inspectorate’s mandate, and its internal 

policies may be elements that in�uence – but not exhaustively delineate – how inspectors 

respond to harmful but legal conduct (e.g., through Interventions Beyond the Law). That 

inspectorate policies do not fully determine inspectors’ actions seems particularly plausible for 

practices in the face of harmful but legal conduct, as inspectorates may rarely feature explicit 

policies on this relatively peripheral and potentially sensitive topic (see also chapter 3). And 

if an inspectorate lacks policies on this topic, inspectors may experience more discretionary 

space to adhere to a personal rather than an organizational viewpoint.

It nevertheless seems plausible to expect that the extent in which inspectors are aware of 

any implicit or explicit policies of their inspectorate towards harmful but legal conduct 

(Policy Awareness) impacts the Prevalence of Interventions Beyond the Law. And if such 

policies exist, they likely imply that it is deemed desirable that harmful but legal conduct is 

averted in at least some instances: if harmful but legal conduct is not considered relevant to 

the inspectorate’s enforcement practice, there seems no need for any policies on the subject.

The variable Policy Awareness re�ects to what extent inspectors are aware of their inspec-

torate’s stance towards harmful but legal conduct. This stance can be re�ected in explicit 

policies on Interventions Beyond the Law (criteria, goals, discretionary space). It can also be 

re�ected in the inspectorate’s perceived view on problem-focused supervision (an approach 

focused on counteracting harmful conduct, whether or not illegal; see e.g., Sparrow 2000), 

promoting business conduct beyond compliance (e.g., Prakash 2001; Gunningham, Kagan, 

and Thornton 2004; Norman 2011), and self-regulation (e.g., Havinga, 2006; Bartle and Vass 

2007; McAllister 2012). ‘Policy’, as used in this variable, is thus a broad term that incorporates 

formal/legal and informal tools as well as explicit and implicit ways in which an inspectorate 

steers its inspectors’ conduct. ‘Policy’ also encompasses the in�uence of political oversight 

pressure on the priorities in regulatory practice (e.g. Gilad 2015), since any such in�uence is 

exerted via the inspectorate and its senior executives rather than on inspectors directly.

Hypothesis 3: Policy Awareness positively predicts Prevalence of Interventions Beyond 

the Law



132

C
ha

pt
er

 5

5.2.6  Personal viewpoint
On individual inspectors’ viewpoints, De Boer’s (2018) factor analysis (incorporating exten-

sive research on street-level bureaucrats in general, e.g. Maynard-Moody and Musheno 2000; 

May and Winter 2002, 2011; May and Wood 2003; Etienne 2014) recapitulates the current 

state of knowledge. De Boer �nds three dimensions underlying street-level enforcement 

style: legal, which combines both rigid and coercive applications of the law; facilitation, 

incorporating the communicative application of the law and accounting for situational 

characteristics of regulatees; and accommodation, which entails taking the opinions of stake-

holders into account.125

The literature on street-level enforcement styles suggests that the type of consideration (e.g., 

legal or contextual) that inspectors tend to take into account when considering a course of 

action re�ects how they conceptualize their role as an inspector (Personal Viewpoint), and 

that this impacts which interventions they choose. We therefore theorize that inspectors’ 

Personal Viewpoints towards harmful but legal regulatee conduct impact the Prevalence of 

Interventions Beyond the Law. These viewpoints may e.g., diverge due to their respective 

focus on the above mentioned legal, contextual, and stakeholder considerations, assuming 

these dimensions apply similarly in this singular context.

Complementing this empirical research on street level bureaucrat’s decision making, our 

model also incorporates theoretical scholarship tailored to the distinctive context of harmful 

but legal regulatee conduct. Kasdorp’s (2016) typology, building on typologies as synthesized 

by Coslovsky, Pires, and Silbey (2011), consists of four enforcement types featuring an in-

creasingly broad attitude towards the regulatory enforcement mandate in the face of harmful 

but legal conduct that may lead to di�erent responses to such conduct.

The Law Enforcer type displays a legal viewpoint, focused on infringements of law and 

regulations. Given that, by de�nition, Interventions Beyond the Law counteract conduct that 

does not infringe law and regulations, the Law Enforcer type is not inclined to undertake 

such interventions.

The Legislative Agent is rather concerned with realizing the enforcement mission and ob-

jectives (including upholding the spirit of the law). As harmful loophole seeking conduct 

can threaten these outcomes, a Legislative Agent might occasionally resort to Interventions 

Beyond the Law. This type might, for instance, create negative publicity for a supermarket 

chain that mixes out-of-date meat with fresh meat to create a �nal product that complies 

125  Although several authors mentioned have proposed further enforcement style distinctions, it seems prudent 
and su�cient for our present modelling purposes to build upon these three.
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with regulatory limits. Besides tracking down disengaged regulatees, this type of regulator 

also engages game-playing regulatees (Braithwaite and Reinhart 2001; Braithwaite et al. 

2007) in a cat-and-mouse game to dissuade such ‘creative compliance’ conduct (Shah 1996), 

by issuing threats or through other means.

The Social Broker additionally incorporates the stakeholder interests served by its mission 

and objectives into its stance towards harmful but legal conduct. In addition to the aforemen-

tioned loophole seeking conduct, this type might also look critically at not-yet-regulated 

conduct. A capital markets regulator might, for instance, engage start-ups in a critical conver-

sation about the consumer risks inherent to their innovative �nancial services even though 

regulations do not yet cover these services. Besides averting misconduct, in the interest of 

the consumers it aims to protect, this type of regulator might also promote good conduct 

‘beyond compliance’ (Prakash 2001; Gunningham et al. 2004).

Finally, the Public Architect displays the broadest attitude towards its enforcement mandate. 

To achieve desirable societal outcomes, a regulator matching this type might counteract 

conduct it deems harmful from its autonomous, idiosyncratic viewpoint, even if this conduct 

is clearly lawful and its stakeholders do not expect enforcement action. Jensen (2018), for 

instance, found that street-level bureaucrats performing regulatory core tasks mainly ac-

counted for their discretionary decisions by using moral assessments regarding the public 

bene�t. A healthcare regulator might, for instance, encourage hospital management to work 

on an open, self-critical organizational culture or initiate an industry dialogue on the failings 

of the current market structure.

Thus, in line with the generic street-level enforcement styles highlighted above, we posit for 

our model that inspectors’ Personal Viewpoints towards harmful but legal regulatee conduct, 

as exempli�ed by these four types, have predictive value for their tendency to engage in 

Interventions Beyond the Law: the Law Enforcer type is expected to have a negative predic-

tive value and the other three types, (Legislative Agent, Social Broker, and Public Architect), 

a positive predictive value. To operationalize the variable Personal Viewpoint, we derived a 

range of inspectors’ considerations if faced with harmful but legal conduct (see appendix 1) 

from Kasdorp (2016) and chapter 3.

Hypothesis 4: Personal Viewpoint predicts Prevalence of Interventions Beyond the Law

5.2.7  Inspectorate viewpoint
The individual level is our primary level of analysis. Still, parallel to inspectors’ personal con-

siderations, we also took measurements re�ecting the inspectorate’s considerations as perceived 
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by the responding street level bureaucrat (Inspectorate Viewpoint).126 Besides their relevance 

to inspectors’ personal viewpoints, the considerations underlying the four theoretical types 

mentioned above (Enforcer, Agent, Broker, Architect) likely also play a role at the inspector-

ate level.

Given inspectorates’ self-preservation tendencies, as analyzed by e.g., Maor (2010), Busuioc 

(2016), and Busuioc and Lodge (2016), other factors should also be considered. In addition 

to the four theoretical types mentioned, interview �ndings on the challenges that harmful 

but legal conduct poses to inspectors suggest that inspectorates’ reputation sensitivity and 

stakeholders’ reputation sensitivity may also determine whether inspectors undertake Inter-

ventions Beyond the Law (chapter 3). Such reputation sensitivities are to be expected also 

given the reputational drivers and turf-protecting tendencies found for inspectorates by Maor 

(2010) and Busuioc (2016), conceptualized for agents more broadly by Busuioc and Lodge 

(2016). These drivers may become more dominant in light of the increasing multiplicity of 

public organizations’ reputation management, catering to multiple stakeholders (Christensen 

and Gornitzka 2019). For instance, Maor (2010) �nds that reputational concerns prompt 

inspectorates to assert authority over business activity that is driven by novel technology, even 

if this authority is not self-evident. More speci�cally for our model, the impact that harmful 

but legal conduct has on inspectorates’ own reputation and legitimacy (both if these inspec-

torates counteract this conduct and if they leave it unchecked) may lead inspectorates and 

their inspectors to undertake Interventions Beyond the Law. Therefore, such considerations 

also contribute to the constructs that express both inspectorates’ and inspectors’ viewpoints 

in light of harmful but legal conduct (and the corresponding survey questions therefore 

re�ect such considerations).

Hypothesis 5: Inspectorate Viewpoint predicts Prevalence of Interventions Beyond the 

Law

126  These are also measurements at an individual level, because each respondent provides a personal assessment 
regarding their inspectorate.

Figure 5.1 – Ex-ante theoretical model with hypotheses H1-H5
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5.3  Research design and methodology

Our research design combines a theoretic model with quantitative survey data. We con-

structed an ex-ante theoretical model containing one dependent variable (Prevalence of 

Interventions Beyond the Law) and the �ve independent variables that correspond with the 

hypotheses presented in section 5.2. We constructed scales to match each variable. Appendix 

1 presents the corresponding survey items per variable. Appendix 2 presents the full survey 

questionnaire.

We conducted our survey online. Before we launched the survey, all its questions were de-

veloped, iteratively tested, and adjusted with the assistance of two experts on regulation, two 

experts on survey methodology, and seven inspectors from seven inspectorates. All questions 

constituting variables of the ex-ante theoretical model featured response options on a Likert 

scale (e.g.: 1 = strong disagreement, 7 = strong agreement; 1 = never, 7 = all the time). See 

appendix 2 for details on survey questions and response options.

We obtained quantitative data from inspectors who supervise a diverse range of enforcement 

domains. The survey was not conducted in cooperation with one speci�c inspectorate because 

we wanted to sample inspectors’ views from a wide range of inspectorates (which enabled us 

to avert single source bias, Podsako� et al. 2012). A drawback of this approach is that we did 

not have comprehensive email address databases and thus we could not calculate response 

rates. We used several strategies to increase response. Contacts at each targeted inspectorate 

personally distributed survey invitations to colleagues via email. The invitation to participate 

was circulated at seminars and in a newsletter for supervision and regulation professionals. 

Respondents could also forward the survey to colleagues (snowball method). Because we 

approached potential respondents directly and indirectly, we do not have unique identi�ers 

of all potential respondents and therefore could not calculate a response rate. An incentive 

was o�ered to a randomly selected participant to stimulate response. The survey introduction 

informed respondents that their input would remain con�dential and anonymous unless 

they indicated otherwise (reducing desirability bias). To increase the validity of our data, 

support sta� was excluded from participation. This was ensured both by distribution of the 

survey invitation and control questions at the outset of the survey itself. We did not perform 

additional actions to over- or underrepresent speci�c inspectorates. Practical circumstances 

dictated sample size and sample breadth.

We acquired responses by means of convenience sampling, which might have led to a response 

bias. Although we have no indication for a speci�c direction of selective nonresponse, we 

cannot rule out this possibility. However, many of the threats to external validity (e.g., Land-

ers and Behrend 2015) can be ruled out in our study: our sample is highly relevant (sample 
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relevance) and context-dependent moderators, and an interaction of the causal relationships 

are unlikely. Our sample was not restricted in range: all inspectors from Dutch inspectorates 

who are engaged in enforcement practice fell within the parameters of the sample, and no 

relevant inspectorates were excluded. We did not speci�cally target or exclude enforcement 

domains. Because of the professional background of the authors, there might have been a 

bias towards more respondents from independent public agencies and/or �nancial regulators. 

We did not, however, observe a large or systematic skew in achieved response (see appendix 

3). Furthermore, we sampled across all Dutch inspectorates, where much heterogeneity in 

street-level bureaucrats is to be expected. So even in a perfect scenario, it would be di�cult 

to say which reference-population to use to assess representativeness as there is no prior 

reference source for this survey. While generalizing the results and conclusions, one should 

keep these caveats on external validity in mind. However, we have no a priori reasons to 

believe responses to be skewed in a particular direction and we know of no previous theory 

to suggest such a bias. So even though we employed convenience sampling and snowball 

methods, we are con�dent that the survey generated informative and sound data.

Besides the risk of response bias, we should also point out that our research �ndings may 

partially re�ect the Dutch legal, institutional, and political setting as well as Dutch business 

and enforcement cultures, which might make Dutch inspectorates and their inspectors rela-

tively inclined to undertake Interventions Beyond the Law compared to other jurisdictions 

(see section 5.5.2).

5.4  Results

5.4.1  Data overview
During the last months of 2016, we collected a total of 263 completed questionnaires from 

street-level bureaucrats from around 20 di�erent inspectorates or inspectorate collectives in 

the Netherlands. We obtained responses from inspectorates ranging in longevity from 4 to 

over 200 years. Some inspectorates had less than 30 employees, others employed over 22,500 

(see appendix 3 for a breakdown of response per inspectorate and background information 

on these inspectorates).

Out of respondents with stated gender (N=247; not all respondents completed all non-

mandatory questions), 61% was male and 39% female. Average age was 45 years (range 25 

– 65 years), 26% of the sample was 35 years or younger, 34% was 50 years or older. From our 

sample, 61% had a graduate degree and 13% had a postgraduate degree. Out of respondents, 

38% had a legal background, 23% had had training in economics, and 19% had completed 

some sort of technical education. Respondents had 12 years of supervisory work experi-
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ence on average. As for employment function, 42% of respondents were directly involved in 

supervision of �rms while 16% had an executive (leadership) role.

5.4.2  The prevalence of harmful but legal conduct and 
Interventions Beyond the Law

Few respondents had not observed harmful but legal conduct in their domain (0,5% “never”, 

11% “hardly ever”) while over half of responding supervision o�cers had observed harmful 

but legal conduct regularly or often. About a quarter of our sample had observed harmful 

but legal conduct often or (almost) continuously and about four in ten regularly or often had 

observed harmful conduct that is not illegal because regulation is lagging behind.

Few respondents state that their inspectorate never responds to harmful but legal conduct 

(1% “never”, 5% “hardly ever”). The average for the composite dependent variable Preva-

lence of Interventions Beyond the Law is 3.15 (on a seven point scale, SD=0.75). Expressed 

qualitatively, this translates to an average between “sometimes” and “regularly”. Furthermore, 

the average for the response to the question if harmful but legal conduct is taken into account 

in internal decision making is 4.14, which translates to an average between “regularly” and 

“often”. Over 60% of respondents regularly or often take observed harmful but legal conduct 

into account for prioritization, risk pro�ling, and/or in determining a supervision strategy. 

And nearly half of surveyed street-level bureaucrats regularly or often discuss harmful but le-

gal conduct with �rms. These observations seem consistent, at least for the Netherlands, with 

Sparrow’s (2000, 2012) contention that regulators encountering and counteracting harmful 

but legal conduct is a common phenomenon (see appendix 1 for summaries per item).

5.4.3  Assessing the ex-ante theoretical model
We performed Cronbach alpha (� ) and McDonald’s Omega total (� t) tests on the �ve postu-

lated independent variables for the ex-ante theoretical model with a focus on McDonald’s � t 

(Sijtsma 2009; Revelle and Zinbarg 2009). Cronbach �  measures ranged from 0.70 to 0.78, 

McDonald’s � t ranged from 0.77 to 0.85 for the �ve independent variables in the ex-ante 

model (see appendix 1 for all measures). The dependent variable (Prevalence of Interventions 

Beyond the Law) had a Cronbach �  of 0.70 and McDonald’s � t of 0.85. All these measures 

suggest we can use sum-scores for the variables.

When a structural equation model was applied to the empirical data, the ex-ante model did 

not converge. This indicates that the proposed ex-ante theoretical model does not �t the 

empirical survey data. Consequently, we performed exploratory factor analysis on the inde-

pendent items to construct an enhanced model that may predict Prevalence of Interventions 

Beyond the Law (see 5.4.4). We retained the dependent variable Prevalence of Interventions 
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Beyond the Law as is (it passed the often used 0.7 threshold, barely for �  (0.70) but comfort-

ably for our main measure of consistency � t (0.85)).

5.4.4  Exploratory factor analysis (EFA)
To derive an updated, ex-post model from the data, we performed exploratory factor analysis 

on all independent items that were measured with a 7-point Likert-scale. What augmented 

model could we use to predict the dependent variable (Prevalence of Interventions Beyond 

the Law)? Given that a degree of correlation between factors is to be expected, we adopted 

an oblique rotation method (promax, maximum likelihood) with extraction based on eigen-

values >1 (Field 2013).

An analysis without constraint on factor count produced 17 factors, explaining 62.8% of total 

variance. However, this number of factors would produce an overly elaborate and unstable 

model. Given the sample size (N=263), it would seem imprudent to assume that this dataset 

could sustain more than approximately nine factors. Thus, to maintain plausibility of the 

model but improve parsimony we manually limited the factor count, excluded items with 

eigenvalues <.4 from any given factor, and required at least three items per factor.

We explored a range of retained factor count solutions (5-9 factors) to obtain an optimal 

balance between theoretical considerations, factor count, and total variance explained (see 

Table 5.1 for relevant summary data). Quantitative criteria we used for this assessment were 

factor eigenvalues (preferably high), item count per factor (preferably high, we used three as 

a minimum threshold), and count of items shared by more than one factor (preferably low, 

ideally each item only loads on one factor). Qualitative criteria, in addition, we derived from 

a preliminary content interpretation of factors: to what extent do the items of each factor 

contribute to an interpretable variable, and to what extent are these variables congruent with 

the ex-ante theoretical model and relevant theory.

Based on these quantitative and qualitative criteria, we found the eight-factor solution to be 

optimal. This solution incorporated 37 out of 52 items and explains 42% of total variance. 

We favored the eight-factor solution over the nine-factor solution. The nine-factor solution 

Table 5.1 – Quantitative data relevant to choosing factor solution

#factors %Variance
explained

#variables used in
model [out of 52]

#factors with eigenvalue >0.4,
but with <3 coe�cients

#variables in 
>1 factor

5 31.3 33 0 1

6 35.3 33 0 0

7 38.8 34 0 0

8 42.1 37 0 1

9 45.0 37 1 1
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used the same number of items but featured one factor with less than three items, and the 

additional factor added only three percentage points in explained variance. The principal 

judgement call was between the seven-factor and the eight-factor solution. Quantitatively, 

a case could be made for the seven-factor solution because it did not have any item loading 

on more than one factor, in contrast to the eight-factor solution. Still, the number of items 

was lower (34 versus 37) and the eight-factor solution explained 3.4 percentage points more 

variance. However, theoretical considerations predominantly determined the decision as the 

eight-factor solution was more congruent with the ex-ante model and existing literature 

than the seven-factor solution (or the nine-factor solution for that matter). All correlations 

between factors in the eight-factor model were � 0.282.

5.4.5  Description of the optimized ex-post model
Table 5.2 shows the full eight-factor solution, including the loadings per item for a factor. 

To construct the eight factors, we averaged all relevant items (no factor-loading weighting) 

whereby we reversed-coded negative loadings (as mentioned in section 5.2, we assumed 

that a preference for legal considerations in the face of harmful but legal conduct would 

negatively correlate with Prevalence of Interventions Beyond the Law; other survey items 

were assumed to correlate positively). Table 5.2 also includes Cronbach �  and McDonald’s � t 

measures for all eight factors.

Table 5.3 labels and interprets each factor. Appendix 4 contains more detailed notes on the 

interpretation of each factor. Given the substantive coherence of the items that contribute to 

each factor, we hereby chose to distinguish enforcement stances from viewpoints, as these are 

arguably of a di�erent nature. The two factors labelled as enforcement stance contain only 

items relating to actual enforcement responses to harmful but legal conduct (response preferences 

and e�ectiveness perceptions) whereas the four factors labelled as viewpoint consist mostly of 

considerations to be taken into account while adopting an enforcement response. This distinction 

between stances and viewpoints is thus driven by ex-post analysis of striking features in 

our data, rather than by ex-ante theoretical demarcations. Given the atypical context of our 

�ndings (harmful but legal conduct), we do not presume that this distinction applies equally 

in other settings.

The proposed ex-post model overlaps the ex-ante model substantially. The most funda-

mental deviation is arguably that the ex-post model distinguishes several viewpoints, and 

that it thereby aggregates items that represent a particular inspector viewpoint with the 

corresponding inspectorate viewpoint. In other words, these factors representing inspectors’ 

personal considerations are enriched by similar considerations at an organizational level.
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5.4.6  What explains the prevalence of Interventions Beyond the 
Law?

Our revised model can be employed to predict variation in Prevalence of Interventions 

Beyond the Law (rather than testing our ex-ante hypotheses). We ran four generalized linear 

models (GLMs) to this purpose (GLM1-4, see Table 5.4) on our complete data set.127 As inde-

pendent variables, we employed the eight factors from our ex-post model and all background 

variables where we have values for nearly the complete sample.

127  The sample size proved insu�cient to randomly partition the data into modelling and testing sets of a 
size that enables signi�cant predictive conclusions. We therefore use the total, non-partitioned data set to 
construct a model for Interventions Beyond the Law. De�nitive predictive conclusions should be derived 
from a separate data set. In this paper, we employ the current data set to provide illustrations of what such 
predictions might look like.

Table 5.3 – Factor interpretation
F

ac
to

r 
ty

pe

F
ac

to
r 

re
fe

re
nc

e
Factor label Interpretation

C
on

te
xt

F1 Perceived prevalence 
of Harmful But 
Legal Conduct

To what extent an inspector observes Harmful But Legal Conduct

F2 Policy awareness Inspector’s awareness of inspectorate’s policy on Harmful But Legal 
Conduct

S
ta

nc
e

F3 Activist enforcement 
stance

Tendency to explore supervision mandate limits while reacting to 
Harmful But Legal Conduct

F4 Pressure 
enforcement stance

Tendency to apply pressure while reacting to Harmful But Legal 
Conduct

V
ie

w
po

in
t

F5 Legal
viewpoint

When considering how to react to Harmful But Legal Conduct, 
regulators should take the legal viewpoint into account

F6 Stakeholder 
viewpoint

When considering how to react to Harmful But Legal Conduct, 
regulators should take the interests of their stakeholders into account

F7 Outcome-driven 
viewpoint

When considering how to react to Harmful But Legal Conduct, 
regulators should take the societal outcome into account

F8 Reputation 
sensitivity viewpoint

When considering how to react to Harmful But Legal Conduct, 
regulators should take their stakeholders’ view on the regulators’ 
actions into account
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Table 5.4 – Generalized linear models
[1] [2] [3] [4]

B SE B SE B SE B SE

Intercept 3,376 0,367 *** 0,283 0,525 0,751 0,517 0,071 0,641

Work experience 0,006 0,007 0,002 0,006 0,003 0,006 0,005 0,008

Age -0,009 0,006 -0,003 0,005 -0,006 0,005 -0,007 0,007

ZBO (independent agency) 0,542 0,115 *** 0,166 0,113 0,516 0,173 ** 0,069 0,133

Non-college education -0,315 0,159 * -0,237 0,142 -0,254 0,139 -0,253 0,166

College education -0,119 0,131 -0,085 0,116 -0,106 0,112 -0,102 0,120

Street-level inspector 0,002 0,095 0,038 0,084 0,029 0,081 0,117 0,094

Executive 0,073 0,125 0,215 0,113 0,229 0,109 * 0,137 0,129

Lawyer 0,068 0,097 0,043 0,087 0,052 0,084 -0,029 0,100

Economist -0,080 0,111 -0,047 0,100 -0,033 0,096 -0,023 0,110

Technician -0,114 0,129 -0,075 0,114 -0,046 0,109 0,012 0,147

F1 Awareness of harmful conduct 0,172 0,047 *** 0,167 0,046 *** 0,140 0,051 **

F2 Policy awareness 0,066 0,017 *** 0,058 0,017 *** 0,056 0,020 **

F3 Activist enforcement stance 0,125 0,048 ** 0,113 0,046 * 0,097 0,055

F4 Pressure enforcement stance 0,006 0,045 -0,023 0,044 -0,003 0,052

F5 Legal viewpoint 0,018 0,042 0,001 0,041 0,019 0,049

F6 Stakeholder viewpoint 0,010 0,052 0,019 0,051 0,007 0,062

F7 Outcome-driven viewpoint 0,297 0,067 *** 0,247 0,065 *** 0,399 0,080 ***

F8 Reputation sensitivity 
viewpoint 0,032 0,050 0,047 0,050 0,056 0,060

AFM -0,139 0,170

NVWA -0,089 0,129

ACM -0,578 0,186 **

NZa -0,643 0,179 ***

Gender 0,086 0,100

FTE 0,000 0,000

Agency longevity 0,001 0,001

R2 0,197 0,403 0,460 0,393

N 259 258 258 199

B=parameter estimate, SE= standard error. *: p<0.05; **: p<0.01; ***: p<0.001.
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The �rst column in Table 5.4 (GLM1) shows a test using only background variables, exclud-

ing the eight factors from the explanatory factor analysis. Some background variables are sig-

ni�cant, most notably whether or not a respondent works for a “zelfstandig bestuursorgaan”  

(ZBO; independent public agency) rather than an inspectorate under direct political control. 

However, the signi�cant explanatory power disappears when including the eight factors from 

the exploratory factor analysis (Table 5.4, models/columns 2-4).

Shown in column 2 of Table 5.4 is a statistical test that includes all factors from our revised 

framework after the exploratory factor analysis (section 5.4.5) combined with background 

variables. These results substantiate our proposed model (Figure 5.1). The analysis in column 

2 of Table 5.4 indicates that inspectors undertake more Interventions Beyond the Law when 

any the following conditions exist: if they see more harmful but legal conduct amongst regu-

latees (F1), if they are more aware of their organization’s relevant policies (F2), if they display 

an activist enforcement stance towards this conduct (F3), and if they have an outcome-driven 

viewpoint towards such conduct (F7). For Factor F2 Policy awareness, we impute zeros for 

values missing due to routing (i.e., some respondents were not asked certain questions that 

make up factor F2 because they had answered they were not aware of their inspectorate’s 

policy in a preceding question). If we exclude data from respondents with non-response 

on variables that load on F2 Policy awareness (reducing N by 91), we observe qualitatively 

similar results; Policy awareness (F2) remains signi�cant in predicting variance in Prevalence 

of Interventions Beyond the Law. However, Activist enforcement stance (F3) does lose its 

explanatory signi�cance.

In our sample, four inspectorates contributed more than 30 respondents (see appendix 3). 

We created dummy variables for these inspectorates, which we incorporated in an additional 

model, extending the model from column 2 (Table 5.4, column 3). Inspectors employed by 

the Dutch Authority for the Financial Markets and the Netherlands Food and Consumer 

Product Safety Authority did not observe signi�cantly more or less Interventions Beyond 

the Law. However, inspectors at the Authority for Consumers and Markets and the Dutch 

Healthcare Authority did observe signi�cantly fewer Interventions Beyond the Law. In the 

model that does include speci�c inspectorates with many respondents (GLM3, Column 3 in 

Table 5.4), inspectors working for an independent inspectorate reported signi�cantly more 

Interventions Beyond the Law than inspectors working for other inspectorates. Furthermore, 

in this model, street-level bureaucrats reported signi�cantly more Interventions Beyond the 

Law than executives.

In our �nal statistical test (Table 5.4, �nal column), we also included independent variables 

whose inclusion in the original model would have decreased our sample size substantially 

(due to inspectors not responding to the associated survey question). Thus, the statistical test 
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in column 4 contains the ex-post model variables and background variables that are also 

present in the model in column 2, but extends it with additional background variables such 

as longevity and size of the inspectorate. The resulting analysis did not show signi� cant e� ects 

for gender nor for longevity or size of the supervisory organization. The e� ects of the eight 

factors from our revised model were consistent with the earlier model that only contained 

background variables that are available for the full sample, with the exception of Activist 

enforcement stance F3 (p=0.081).

5.5  Discussion and conclusion

5.5.1  Discussion of key results
We observe that regulators encountering and counteracting harmful but legal conduct is a 

remarkably common phenomenon.128 We provide the � rst model based on quantitative data 

to analyze regulators’ response to such harmful but legal conduct. The analytical results based 

on this ex-post model indicate that inspectors undertake more Interventions Beyond the 

Law if they see more harmful but legal conduct amongst regulatees, if they are more aware 

of their inspectorate’s relevant policies, if they display an activist enforcement stance towards 

this conduct, and if they have an outcome-driven viewpoint towards such conduct. However, 

perhaps surprisingly, we � nd no predictive value for other relevant viewpoints (including the 

legal viewpoint), nor for demographic characteristics such as age, work experience or gender. 

128  We reiterate that ‘harmful’ in this paper is operationalized as at odds with inspectors’ professional objec-
tives, regardless of whether actual harm or risk of harm to interested parties or society has been objectively 
established.

Figure 5.2 –  How the revised model predicts Prevalence of Interventions Beyond the Law (see 
table 5.3 for interpretations)
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We reiterate that these �ndings emerge from our exploratory factor analysis rather than from 

testing our ex-ante hypotheses (see section 5.4.3).

Our results provide a model for Interventions Beyond the Law to further explore this under 

researched enforcement practice response to the fundamental e�cacy and legitimacy dilem-

mas highlighted in the introduction. The model is coherent and fairly robust, based on a 

synthesis of earlier theory and exploratory factor analysis of broad-scope survey data. It is 

worth noting that each of the four explanatory variables independently explains signi�cant 

additional variance in all tested models, with the exception of the activist enforcement stance 

variable that became non-signi�cant in one model that used all variables but had low sample 

size due to missing values.

Our analysis highlights the importance of inspectors’ preferences in understanding and 

predicting strategic conduct of inspectorates. In this paper, we categorize these preferences 

as viewpoints and enforcement stances (this distinction emerges from the data rather than 

from earlier theory). A viewpoint re�ects an inspector’s preference for a type of consideration 

on how to respond to harmful but legal conduct. An enforcement stance re�ects an inspector’s 

preference for a type of intervention in light of such conduct (this distinction is re�ected 

in the structure of Table 5.3). Out of the eight model components derived from our factor 

analysis (see Table 5.3), four re�ect a distinct viewpoint that an inspector may hold and two 

re�ect an enforcement stance towards harmful but legal conduct. This seems consistent with 

extant regulation and enforcement scholarship that indicates that inspectors’ enforcement 

stance and viewpoint on their profession may sway their stance in light of harmful but legal 

conduct.

The preferences emerging from our factor analysis seem consistent with common sense 

expectations. These outcomes also seem broadly consistent with earlier typology research 

on enforcement strategies and styles and research on Interventions Beyond the Law. Indeed, 

the �ve (not mutually exclusive and collectively exhaustive) enforcement style elements 

that Lo et al. (2009) distinguish to consolidate earlier research in this �eld seem to match 

the factors emerging from present research reasonably well, as does De Boer’s (2018) more 

recent consolidation. Only the activist enforcement stance (F3) is not well re�ected in earlier 

research. This stance might be prompted by the absence of legal enforceability and might 

thus be particular to the context of harmful but legal conduct. More speci�c to the present 

context, the viewpoints emerging from our statistical analysis resemble theoretical regulatory 

types in the face of harmful but legal conduct (Kasdorp 2016): we can certainly ascribe the 

Legal viewpoint to a Law Enforcer type, the Stakeholder viewpoint to the Social Broker, and 

the Outcome-driven viewpoint to the Public Architect. Still, the link between the Reputa-
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tion sensitivity viewpoint emerging from the present analysis and the theoretical Legislative 

Agent type is less obvious.

We should stress that inspectors can hold more than one viewpoint on harmful but legal con-

duct. Even though such distinctions provide conceptual clarity, they simplify the complexities 

of enforcement practice. Lo et al. (2009), De Boer (2018), De Boer (forthcoming, referring 

to Mascini, 2013), and Pautz (2010) stress similar points when distinguishing enforcement 

styles. We can therefore not equate such a viewpoint with a type of inspector or with the 

stance of an inspectorate as a whole. Still, as pointed out, individual enforcement practices 

may give rise to an inspectorate’s organizational strategy and philosophy rather than (only) 

the other way around (May and Burby 1998), particularly practices in the face of harmful but 

legal conduct. Our �ndings indeed link inspectorates’ prevalence of Interventions Beyond 

the Law, as observed by their inspectors, to these inspectors’ individual views (outcome-

driven viewpoint, activist enforcement stance) as well as to their awareness of organizational 

policies in light of harmful but legal conduct (policy awareness), suggesting Interventions 

Beyond the Law might emerge from individual practices as well as inspectorate policies (we 

reiterate – see section 5.2.5 – that ‘policy’ here is a broad term that incorporates formal/legal 

and informal tools as well as explicit and implicit ways in which an inspectorate steers its 

inspectors’ conduct, as well as the in�uence of political oversight).

The �nding that inspectors working for an independent regulatory agency report signi�-

cantly more Interventions Beyond the Law than those working for an inspectorate under 

direct ministerial control (see column 3 in Table 5.4) might be linked to an assumption that 

these independent agencies – or the inspectors working for them – presume more discretion 

to undertake interventions outside of the scope that their political principal imposes on them 

through legislation. And the �nding that inspectors who are not in an executive position 

report signi�cantly more Interventions Beyond the Law than executives seems consistent 

with an assumption that such interventions are to a substantial extent a pragmatic response to 

enforcement dilemmas encountered ‘on the street’ (as observed by non-executive inspectors) 

rather than a corollary of explicit policy (as observed by executives).

As for what we did not �nd, it is worth pointing out that we do not observe much ad-

ditional explanatory power from other background (demographic) variables. Adding such 

background variables therefore does not add to the �t of the statistical model explaining 

perceived prevalence of Interventions Beyond the Law. However, on a more granular level 

(i.e., for a separate factor within the eight-factor model) they may play a signi�cant role.

Our �ndings expand upon current street-level bureaucrat research by focusing on the 

particularly challenging enforcement context of harmful but legal conduct. They broadly 
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con�rm prior identi�ed enforcement style elements (e.g., Lo et al., 2009; De Boer, 2018), 

and add an activist enforcement stance that might be particular to this context. They also 

provide an empirically founded reference point for inspectorates to re�ect on their position 

on harmful but legal conduct and Interventions Beyond the Law. Indeed, our �ndings imply 

that the more such regulatee conduct occurs in inspectorates’ domains, the more likely their 

inspectors are to intervene (and the more evident the need for such inspectorate re�ec-

tion). More speci�cally, inspectors who demonstrate an activist enforcement stance and an 

outcome-driven viewpoint are most likely to undertake such Interventions Beyond the Law.

If inspectorates wants their inspectors to intervene where needed, our �ndings suggest that 

an explicit policy on harmful but legal conduct will encourage this. However, regardless of 

inspectorates’ position towards harmful but legal conduct and Interventions Beyond the Law, 

it is valuable to understand what does and does not drive street-level inspectors to respond 

to such conduct. At the institutional level, the �nding that independent public agencies 

might be more likely than other agencies to counteract harmful but legal conduct through 

Interventions Beyond the Law can inform discussions and policies on the independent status 

of inspectorates.

5.5.2  National regulatory culture and Interventions Beyond the 
Law

As indicated in section 5.3, we reiterate that our research �ndings may partially re�ect the 

Dutch legal, institutional, and political setting as well as the Dutch business and enforcement 

cultures, which might make Dutch inspectorates and their inspectors relatively inclined to 

undertake Interventions Beyond the Law.

Inspectorates and inspectors are likely to adapt their approach to the context of their jurisdic-

tion (as argued by Lo et al. 2009). Dutch inspectorates possess only a limited mandate to issue 

substantive new regulations, as this is the prerogative of the politically responsible ministry. 

They therefore exert less control over the regulatory process than independent regulators 

with a broad regulatory mandate, which might make these inspectorates more inclined to 

undertake Interventions Beyond the Law than to push for additional regulation.

As for the Dutch enforcement culture, this culture “…is based on the corporatist philosophy, 

which emphasises the principles of consensus building and the use of expert advice to im-

prove regulatory quality, with a view to promoting the legitimacy of regulation and trust in 

government” (OECD 2010). Such an enforcement culture might also be conducive to Inter-

ventions Beyond the Law. In contrast, an enforcement culture that considers legal restrictions 

on government powers and hands-on political oversight of paramount importance – such 

as in the United States – might be less conducive to Interventions Beyond the Law. Even 
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though the proportionality principle and the rule of law restrict Interventions Beyond the 

Law equally as ‘conventional’ regulatory interventions, they cannot be guided by the letter 

of the law in the same manner.

It stands to reason that regional characteristics might impact inspectorates’ and inspectors’ 

attitudes (De Boer 2018). Inspectors with an outcome-driven viewpoint or activist enforce-

ment stance, who can be inclined to engage in Interventions Beyond the Law, might adjust 

their attitude towards harmful but legal conduct and Interventions Beyond the Law depend-

ing on the national or regional context: how common are Interventions Beyond the Law in 

this context? And what responses to Interventions Beyond the Law may be expected from 

political and business stakeholders? It would therefore be valuable to compare �ndings as 

those presented here in multiple regions.

5.5.3  Generalizability and future research
Regardless of the regional context highlighted above, inspectors responding to harmful but 

legal conduct seems an internationally ubiquitous phenomenon (Sparrow 2000, 2012) that 

is of interest regardless of how often local inspectors engage in Interventions Beyond the 

Law. Indeed, our survey �ndings con�rm that this may be a frequent occurrence (see section 

5.4.2). Inspectors’ key dilemmas and considerations in such a context – such as the e�cacy 

and legitimacy struggles indicated in the introduction of this paper – are arguably not limited 

to a speci�c jurisdiction. A model to study Interventions Beyond the Law, as proposed here, 

should therefore be of interest in any jurisdiction where harmful but legal conduct occurs 

– which means everywhere.

Variation in inspectors’ attitude towards harmful but legal conduct may indeed provide a 

meaningful prism to study and compare enforcement cultures more broadly. The consistency 

of the enforcement stances and viewpoints emerging from our exploratory factor analysis 

with the broader enforcement types found in earlier research can generate the presumption 

that an inspector’s particular preferences in light of such conduct can prove a tangible ‘litmus 

test’ for his or her general professional stance. Alternatively, the particular enforcement chal-

lenge posed by this conduct might add insight that is not captured by generic enforcement 

styles.

The usual limitations of survey-based research apply. For instance, the prevalence of harmful 

but legal conduct and Interventions Beyond the Law as reported by respondents may not 

coincide with actual prevalence (however, our respondents are probably best positioned to 

estimate actual prevalence of harmful but legal conduct and the extra-legal means employed 

to counter them). Also, we used convenience sampling so respondents might not re�ect 

the true opinions of all street-level bureaucrats in Dutch inspectorates. However, we have 
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no prior reason to expect a deviation one way or the other, and the breadth of responses 

also suggests that we were able to collect a sample that proportionally represents all relevant 

viewpoints.

Replicative research – possibly in other regions – can establish how the proposed model 

holds up. Future research might also explain a larger portion of total variance by applying 

the proposed model and ideally leveraging a larger sample size. A follow-up survey based on 

the proposed model would add to present exploratory results and increase their robustness. 

In addition, the model would likely gain explanatory power by adding components that 

further capture the organizational component of the regulatory response to harmful but legal 

conduct, including functional and regional di�erences within an inspectorate. In addition to 

the complexities we highlight in the previous paragraph, the �nding that inspectors working 

for a ZBO (independent public agency) observe signi�cantly more Interventions Beyond the 

Law can give rise to a hypothesis about the impact of organizational political autonomy on 

an inspectorate’s and its inspectors’ stance towards harmful but legal conduct.

Future research might add to present �ndings and unravel the legitimacy and e�cacy con-

siderations that underlie inspectorates’ and inspectors’ strategy choices in the face of harmful 

but legal conduct. Take, for example, the correlation between an outcome-driven viewpoint 

and reported Interventions Beyond the Law. It seems plausible that an inspector who attaches 

more value to negative societal outcomes in his domain is more inclined to oppose conduct 

causing these outcomes, even if this requires Interventions Beyond the Law. But if an inspec-

tor or an inspectorate considers such Interventions Beyond the Law a viable enforcement 

instrument, that might also increase awareness of harmful but legal conduct as an opportunity 

to delineate the inspectorate’s turf and bolster its reputation (e.g., Busuioc 2016; Busuioc 

and Lodge 2016). In addition, future research might shed further light on the perceived and 

actual e�cacy of Interventions Beyond the Law and the context factors that in�uence this 

e�cacy given the absence of the ‘big stick’ of potential formal enforcement measures (Ayres 

and Braithwaite 1992).

This future research may clarify to what extend Interventions Beyond the Law can mitigate 

problems caused by the fact that regulatory reform lags behind technological and social 

changes. For instance, the awareness that Interventions Beyond the Law might bridge the 

gap between emerging societal risks and present regulations – and thus provide an alternative 

to regulatory reform, at least temporarily – may dampen the problematic ‘risk-regulation 

re�ex’ that triggers ever more regulations in light of new risks or damages (Trappenburg 

and Schi�elers 2012). More generally, depending on the scope of an inspectorate’s mission 

and mandate in light of harmful but legal conduct (Kasdorp 2016), Interventions Beyond 

the Law may be a viable discretionary tool to compensate for the inevitable shortcomings 
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of applying regulations to the situational challenges that permeate the practice of regulatory 

enforcement.

5.5.4  Conclusion
In this paper, we provide the �rst systematic insight into what drives inspectors in their 

enforcement practice to undertake Interventions Beyond the Law. We created a coherent and 

fairly robust model based on a synthesis of earlier theory and exploratory factor analysis of 

broad-scope survey data. This model also enables future research into Interventions Beyond 

the Law. We use the model to predict the Prevalence of Interventions Beyond the Law. Our 

results indicate that inspectors undertake more Interventions Beyond the Law: if they see 

more harmful but legal conduct amongst regulatees, if they are more aware of their inspec-

torate’s relevant policies, if they display an activist enforcement stance towards this conduct, 

and if they have an outcome-driven viewpoint towards such conduct.

The research presented in this chapter was presented at the Seventh Biennial Conference of the ECPR 

Standing Group on Regulatory Governance, Lausanne, 4 - 6 July 2018. The research is co-authored by 

Wilte Zijlstra. Both authors contributed equally to this text.
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Ambiguous signaling in 
regulatory conversations – 
how miscommunication and 
hierarchy hamper voluntary 
regulatee cooperation
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Abstract

This case study investigates interactions between inspectors and regulatee representatives 

during regulatory conversations. We study how healthcare inspectors pursue voluntary coop-

eration from internal supervisors of healthcare providers to alter organizational management 

practices. We identify ambiguity as a central characteristic of the regulatory conversations. We 

observe several discrepancies as inspectors display behaviour incongruent with the horizontal 

relationship they aim for – and incongruent with the relationship style that internal super-

visors expect. Analyzing these discrepancies in terms of relationship types and associated 

relational signals (Etienne 2012) helps explain and prevent sub-optimal communication and 

reduced acceptance of regulators’ expectations by regulatees.



155

6.1  Introduction

Studies aiming to understand interactions between representatives of public regulators 

(inspectors) and regulatee representatives are often limited to exploring the perspective of 

the regulator and their inspectors’ regulatory enforcement style separately from regulatees’ 

compliance motivations and perceptions of these interactions (Pautz et al., 2017; Li and Van 

Rooij, 2021). Such regulatory interactions nevertheless appear to be important sites of con-

�icts and disputes due to misunderstandings and discrepancies between mutual perceptions 

that take place in this hierarchical setting (Black, 2002; Braithwaite et al., 1994; Mascini and 

Van Wijk, 2009; Etienne, 2012; Gilad, 2014). Studies that do take into account both perspec-

tives showed how inspectors were unable to accurately communicate their intentions while 

regulatee representatives were unable to recognize cooperative intentions and perceived 

regulators as punitive and/or inconsistent (Mascini and Wijk, 2009; May and Wood, 2003; 

Winter and May, 2001). They also show how regulatory interactions are perceived di�ers 

depending on the regulatee representative (Li and Van Rooij, 2021) and context (Carter and 

Siddiki, 2021). These studies imply a need to better understand regulatory interactions in a 

way that incorporates regulatees’ perceptions of these interactions and the implications for 

compliance (Pautz et al., 2017, p. 103). This need is especially salient in the absence of readily 

enforceable norms because in such a context inspectors need to persuade rather than force 

regulatees to comply with the norms that they advance (Black, 2009).

We applied Etienne’s (2012) relational signaling framework to study regulatory interactions 

from the perspective of both inspectors and regulatee representatives. More speci�cally, this 

paper examines interactions of inspectors with members of internal supervisory boards of 

regulated organizations – a group that has not been a focal point for such empirical research 

before. In the three case studies we present, Dutch health care regulators – the Dutch Health 

and Youth Care Inspectorate (Inspectorate) and the Dutch Healthcare Authority (NZa) – were 

concerned that poor executive management of the regulated organization would adversely 

a�ect the public interest, and they perceived the executives of the health care providers to be 

ine�ective or unwilling to improve the quality of management of their organizations.129 But 

what constitutes good or poor organizational management may be subjective and may not 

be articulated in detail by (enforceable) law. So, obtaining voluntary regulatee cooperation 

is essential. In response, the regulators searched for new approaches and collaborated with 

members of the internal supervisory board of the regulated organizations (a discursive form 

of ‘meta-regulation’, see Black 2002, p. 172 and Ottow, 2015) to nevertheless address the 

problem. But if there is no readily enforceable norm underlying such attempts, how do 

129  In these case studies we do not explore to what extent the regulators are justi�ed in qualifying management 
practices as ‘poor’.
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inspectors pursue voluntary cooperation from regulatees in those regulatory conversations? 

And, speci�cally, what role does hierarchy play in such attempts? That is the focus of the 

research reported here.

We studied the regulatory interactions between inspectors and regulatee representatives by 

identifying and analyzing the objective displayed behaviour and the subjective relationship 

styles (Freeman, 1985; Huitema and Van Snellenberg, 1999; May and Wood, 2003). We de-

rived the displayed behaviour objective relationship style – what the participants of a meeting 

actually exhibit – by identifying the behaviour both parties observed during their interaction, 

making use of the relational signaling theory as elaborated by Etienne (2012). We derived the 

subjective relationship style by asking both parties about their intentions and perceptions of 

the relationship (Huitema and Van Snellenberg, 1999; May and Wood, 2003). Comparing the 

displayed behaviour and the subjective relationship styles brought several discrepancies to the 

fore that help us understand regulatory interaction outcomes. A better understanding of this 

dynamic may help to more fully illuminate how voluntary cooperation might be obtained, 

what role hierarchy plays in this process, and how in such a context regulatory relationships 

evolve and regulatory objectives can be achieved (comp. Pautz and Wamsley, 2012).

Below, we �rst provide an overview of relevant regulatory relationship theory and the meth-

ods we have used. We then present our �ndings and conclude with a discussion addressing 

our research question: how do inspectors pursue voluntary cooperation from regulatees?

6.2  Theoretical framework

6.2.1  Relevant extant theory
Whether a regulator primarily aims to elicit voluntary regulatee cooperation or to establish 

deterrence is a matter of supervisory strategy, or, more speci�cally, agency enforcement 

philosophy (May and Burby, 1998). To what extent this voluntary cooperation is sought 

also where there is no readily enforceable norm underlying such attempts, as in our case 

studies, may depend on the regulator’s discretionary attitude towards its supervisory mandate 

(Kasdorp 2016) but also on individual inspectors’ preferences and enforcement style (see 

chapter 5). Our case studies focus on the ensuing interaction via face-to-face regulatory 

conversations (Black, 2002) between inspectors and regulatee representatives and the indi-

vidual cognition and decision making in the context of those conversations. Our theoretical 

framework is thus positioned at the individual rather than the institutional level. We refer 

to regulators and regulatees (as organizations), for instance, where the institutional level is 

relevant to understand inspectors’ and regulatee representatives’ viewpoint, e.g., to interpret 

the institutional context in which the individual actors operate.
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Regulatory inspectors are a particular type of ‘street-level bureaucrat’ (De Boer 2018; May 

and Wood, 2003) who interact directly with citizens with substantial discretion. Inspectors 

use this discretion to choose their enforcement styles and cope with the uncertainties of their 

work (Klenk, 2020). Those enforcement styles are relevant here as they a�ect regulatees’ mo-

tivations and conduct, and thereby the e�cacy of supervisory interventions (May and Winter, 

1999; Van Parys and Van Struyven, 2018), particularly when pursuing voluntary cooperation.

Enforcement styles can be de�ned as the character of the day-to-day interactions of inspec-

tors when dealing with representatives of regulated entities (May and Wood, 2003). They can 

be conceptualized on a continuum of two dimensions: formalism, the degree of rigidity in 

interactions that varies from informal to rule-bound conversations (May and Winter, 1999, 

2000; May and Wood, 2003), and facilitation, “the willingness of [street-level bureaucrats] 

to help regulatees and be forgiving” (May and Wood, 2003, p. 1999) (e.g. Mascini and Wijk, 

2009; Nielsen, 2015; De Boer, 2018).130 Inspectors frequently employ a combination of 

regulatory styles, depending on the situation and the regulated �rm (De Boer, 2018; Mascini, 

2013; Pautz, 2010; Pautz et al., 2017). They may even display di�erent styles during the 

same inspectee-encounter (De Boer, 2018; Nielsen, 2015; Mascini and Wijk, 2009; May and 

Winter, 2000). Although there might be more dimensions, this two-dimensional understand-

ing remains the main conceptualization (May and Winter, 2011; De Boer, 2018; Van Parys 

and Van Struyven, 2018).

Insights into how these enforcement styles a�ect regulatees’ motivations to comply with 

regulations and their subsequent conduct are arguably less established (Pautz et al., 2017; 

Parys and Van Struyven, 2018). Such motives likely play a fundamental role in explaining 

regulatees’ compliance (Nielsen and Parker, 2012), in particular, when obtaining voluntary 

cooperation (Borck and Coglianese, 2011). It seems that three types of interest or commit-

ment motivate compliance (Nielsen and Parker, 2012; May, 2005; Winter and May, 2001). 

Compliance motives subsequently tend to be categorized as economic, social (commitment 

to earning the approval and respect of others), or normative (commitment to obeying the 

law because doing so makes the �rm realize its normative understanding of what is it to “do 

the right thing”). However, data indicate that obeying the law and doing the right thing 

constitute separate motives (Nielsen and Parker, 2012).

130  Early research on enforcement styles distinguished inspectors using one of two mutually exclusive styles: 
a formal, rules-oriented, deterrence-based style or a �exible, results-oriented, accommodative style (Pautz 
et al. 2017; Liu et al. 2018, both citing Bardach and Kagan 1982; Hawkins 1984; Braithwaite 1985). These 
concepts were further re�ned by e.g. Braithwaite et al. 1987; Kagan 1994; Gormley 1998; May and Winter 
2000; May and Wood 2003.
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All �rms, through their representatives, hold a mix of such compliance motives. Regulators 

are advised to deploy plural regulatory strategies ‘responsively’ in order to activate these plural 

motives, that is, in ways that are sensitive to the conditions in which regulation occurs and the 

capacity of the regulated for self-regulation (Ayres and Braithwaite, 1992; Braithwaite, 2011; 

Nielsen and Parker, 2012). Extensive empirical research into regulator – regulatee relation-

ships (Ayres and Braithwaite, 1992; Nielsen and Parker, 2008; Braithwaite, 2011; Black, 2002; 

Etienne, 2012; Mascini and Van Wijk, 2009; Pautz et al., 2017) indeed shows that regulation is 

considered to be more legitimate and e�ective when becoming more ‘responsive’ (Ayres and 

Braithwaite, 1992; Black, 2001; Crawford, 2006). Research also demonstrates how compliance 

is negotiated in repeated interactions between regulator and regulatee representatives (Lewin, 

2016; Black, 2002). It is through such communicative interactions that issues are de�ned and 

rede�ned, identities constructed, and interdependencies and inter-linkages recognized and 

formed (Black, 2002, see also Hedge et al., 1988; Black, 1997; Hutter, 1997; Fineman, 1998; 

Pautz, 2009; Pautz et al., 2017). The regulatory interactions between inspector and regulatee 

representatives thus determine the outcome that a regulator obtains (Pautz et al. 2017, p. 101; 

see also Hedge et al. 1988; Black 1997; Hutter 1997; Fineman 1998; Pautz 2009).

Extant research on regulatory interactions shows that inspectors indeed often employ com-

binations of regulatory styles, depending on the situation and the regulated �rm (Pautz 

et al., 2017). But although theory suggests to choose an approach in light of the speci�c 

regulatory context, in practice, inspectors do not always agree on what is the best approach 

and their intentions are regularly perceived di�erently by regulatee representatives, evidently 

a�ecting the results of the interaction (Mascini and Van Wijk 2008, 2009). Empirical studies 

suggest that it is di�cult for inspectors to accurately communicate their intentions or for 

regulatee representatives to recognize them, even if these intentions are cooperative (Winter 

and May, 2001; May and Wood, 2003; Mascini and Van Wijk, 2009; Pautz et al., 2017). This 

communicative challenge is exacerbated as regulatee representatives may typically not want 

or choose the interaction (Nielsen, 2015; Winter and May, 2015) but feel obliged to enter 

into it in light of inspectors’ perceived power (Raaphorst, 2018; De Boer, 2018). The ‘shadow 

of hierarchy’ (Rhodes 2007) inherent to regulatory conversations may thus further hamper 

e�ective communication.

In the particular context of obtaining voluntary compliance, inspectors may be especially 

dependent on creating a shared understanding of the situation. A key insight, derived in 

particular from discourse analysis of regulatory conversations, is that parties to a regulatory 

conversation may fail to reach such a shared understanding because each interprets what is 

said according to his or her own position and purposes (Black, 2002). Black (2002, p. 182) 

highlights the need to research this further:
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Co-ordinated action may depend on the conversational development of shared 

meanings, but these of course may not arise…More generally, the task for further 

research into regulatory conversations is to ask which conversations ‘work’ to produce 

coordinated action, which do not, and why.

Empirical research into how inspectors and regulatee representatives perceive their interac-

tions is thus needed to enrich our understanding of voluntary compliance more broadly. 

We conducted such research by applying Etienne’s (2012) relational signaling framework 

for regulatory relationships to identify what behaviour participants realize during regulatory 

interaction. Etienne’s theoretical work, grounded in empirical scholarship, as referred to 

above, may help explain which conversations ‘work’ and which do not, especially in light of 

the ambivalence and discrepancies that tend to occur in the context of regulatory practice. 

Etienne (2011, 2012) proposes a detailed, �ve-fold typology of relationships between inspec-

tors and regulatee representatives (see also table 6.1). One type of relationship, whereby con-

siderations of gain and cost dominate, can be de�ned as Self-interest. Etienne also discerns 

two types of relationship that presuppose a vertical or hierarchical relation between inspector 

and regulatee representative: Authority, in which the inspectors’ orders are expected to be 

given and obeyed without question, and Legality, revolving around rules and obligations. In 

addition, he discerns two regulatory relationship types that have a more horizontal character: 

Judgement, in which considerations of truth or right dominate, and Solidarity, in which 

expectations of solidarity are pivotal.

This typology is meant to account for the ambiguity inherent to regulatory encounters 

(Etienne, 2012, p. 1; see also Mascini and Van Wijk, 2009). Such ambiguity may be caused 

by discrepancies between participants’ intentions on such an encounter (e.g., their goals and 

expectations) as well as the signals they give o� during that encounter and the di�erence 

between participants’ intentions and their intentions as perceived by the other participant 

(Braithwaite et al., 1994; Mascini and Van Wijk, 2009; Jung, 2012; Etienne, 2012).

Etienne identi�es ‘relational signals’ – types of conduct of either party in a regulatory re-

lationship – that support cooperation in such a relationship, and relational signals that are 

counterproductive. He outlines which relational signals would in theory qualify as either 

‘positive’ (hereinafter: congruent) or ‘negative’ (incongruent) within �ve ideal-types of 

relationships, as summarized in table 1 (modi�ed after Etienne 2012, p. 39). In this context, 

a congruent relational signal supports and contributes to the establishment and maintenance 

of a certain relationship type, whereas an incongruent relational signal undermines it. Cer-

tain behaviours may qualify as congruent relational signals in one type of relationship, but 

incongruent in another (Etienne, 2012). For instance, arguing may be a congruent relational 

signal in a relationship typi�ed by Judgment (focused on determining what is appropriate 
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or accurate). But arguing may be an incongruent relational signal in an Authority relationship, 

since from this perspective arguing by the regulatee representative may be seen as challenging 

or disrespecting authority. Thus, if an inspector and a regulatee representative typify their 

relationship di�erently, they may hold con�icting interpretations of their mutual relational 

signals. Such discrepancies can negatively a�ect the regulatee’s acceptance of the regulator’s 

e�orts and thereby the regulator’s e�cacy (Mascini and Van Wijk, 2009).131

131  Indeed, regulators generally seem aware that their e�cacy substantially depends on stakeholder support or at 
least acceptance, as widely suggested by research (see Tyler 1997 for an overview). And this logically applies 
all the more in a context, such as the ‘good governance’ cases analyzed here, where regulators cannot achieve 
their objective through enforcement.

Table 6.1 –  Signals in regulatory interactions congruent/incongruent with relationship types, mod-
i�ed after Etienne (2012)

Self-interest Authority Legality Judgment Solidarity

Relationship 
type

A social 
exchange 
relationship

A vertical 
relationship 
from superior 
to inferior

A vertical 
relationship 
determined by 
legal rules

A relationship 
determined 
by morality or 
science

A horizontal 
relationship of 
trust

Relationship 
characteri-
zation

Considerations 
of gain and 
cost dominate

Orders are 
expected to 
be given and 
obeyed without 
question

Both inspector 
and regulatee 
representative 
are expected 
to follow legal 
rules

Considerations 
of truth or 
right dominate

Inspector 
and regulatee 
representative are 
expected to show 
solidarity to one 
another

Congruent 
relational 
signals

�r�����3�F�H�V�M�B�U�P�S�Z��
relief

�r�����#�S�J�C�F�S�Z����
extortion

�r���#�B�S�H�B�J�O�J�O�H

�r�����$�M�B�J�N�T���P�G��
authority

�r���.�P�O�J�U�P�S�J�O�H

�r���"�S�H�V�J�O�H
�r���.�P�O�J�U�P�S�J�O�H
�r���'�P�S�N�B�M�J�T�N
�r�����$�B�M�M�J�O�H��

in third 
parties (e.g. 
independent 
experts)

�r���"�S�H�V�J�O�H
�r���'�P�S�N�B�M�J�T�N
�r�����$�B�M�M�J�O�H��

in third 
parties (e.g. 
independent 
experts)

�r���#�B�S�H�B�J�O�J�O�H
�r���.�V�U�V�B�M���B�T�T�J�T�U�B�O�D�F
�r���3�F�H�V�M�B�U�P�S�Z���S�F�M�J�F�G
�r���(�J�G�U�T�������G�B�W�P�S�T

Incongruent 
relational 
signals

�r�����$�M�B�J�N�T���P�G��
authority

�r���1�S�P�T�F�D�V�U�J�P�O
�r�����5�I�S�F�B�U�T����
sanctions

�r���#�B�S�H�B�J�O�J�O�H
�r���"�S�H�V�J�O�H
�r�����5�I�S�F�B�U�T����
sanctions

�r�����$�B�M�M�J�O�H��
in third 
parties (e.g. 
independent 
experts)

�r���#�B�S�H�B�J�O�J�O�H
�r�����$�M�B�J�N�T���P�G��

authority
�r�����5�I�S�F�B�U�T����
sanctions

�r�����3�F�H�V�M�B�U�P�S�Z��
relief

�r���(�J�G�U�T�������G�B�W�P�S�T

�r���#�B�S�H�B�J�O�J�O�H
�r�����$�M�B�J�N�T���P�G��

authority
�r�����5�I�S�F�B�U�T����
sanctions

�r���.�P�O�J�U�P�S�J�O�H

�r���'�P�S�N�B�M�J�T�N
�r�����5�I�S�F�B�U�T����
sanctions

�r�����$�M�B�J�N�T���P�G��
authority

�r�����$�B�M�M�J�O�H���J�O���U�I�J�S�E��
parties (e.g. 
independent 
experts)
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6.2.2  Applying relational signaling theory to our case studies
To our knowledge, our study is the �rst empirical application of Etienne’s relational signaling 

framework. Our study addresses situations where inspectors �nd regulatee conduct indicative 

of poor organizational management and therefore problematic, yet this conduct is legal or 

legally ambiguous. Inspectors thus cannot readily impose the management practices that they 

aim to achieve.

To enable analysis of selected face-to-face regulatory conversations – whereby inspectors 

intended to discuss and alter the conduct of regulatees (hereafter: the focal meetings) – in 

light of Etienne’s (2012) relational signaling framework, we undertook research steps that 

imply several choices. First, we made a distinction between displayed behaviour and subjec-

tive relationship styles (Freeman, 1985; Huitema and Van Snellenberg, 1999; May and Wood, 

2003)). To analyze the displayed behaviour, we analyzed what behaviour participants realized, 

as indicated by their recollection during our case study interviews, by asking interviewees 

(i) which relational signals, as mentioned in Etienne’s framework, they have sent themselves, 

and (ii) which they have observed that the other party sent (Etienne, 2012; also May and 

Wood, 2003). As we did not participate in the focal meetings, these actions were not observed 

directly but triangulated from after the event accounts.

A subjective relationship style is the style that is preferred and pursued – also referred to as 

‘intended behaviour’ (Freeman, 1985; Huitema and Van Snellenberg, 1999; May and Wood, 

2003). To analyze the subjective relationship style, we identi�ed (i) what behaviour each 

party intended, by identifying their oral statements during the interviews about their goals 

and expectations for the examined meeting, and (ii) their perception of the behaviour of the 

other party (Huitema and Van Snellenberg, 1999; Mascini and Van Wijk 2009).

Second, we used statements of interviewees on their intended behaviour during focal meet-

ings to help us interpret the relational signals. For instance, if one interviewee was bargaining, 

was it out of self-interest or out of solidarity? Statements of interviewees on their perception 

helped us reveal any gap between the intentions of one party and perception by the other. 

Although it is likely that inspectors’ and regulatee representatives’ behaviour signals to the 

other party which particular relationship style is assumed (Lindenberg, 2000), such relation-

ships are full of ambiguity (Lindenberg, 2003; Etienne, 2012). Perverse e�ects of inspector 

behaviour are relatively common because regulatee representatives’ perceptions and inspec-

tors’ intentions often do not match (Mascini and Van Wijk, 2009, p. 48; also Braithwaite et 

al., 2007; Six et al., 2010). Therefore, we analyzed the focal meetings with speci�c attention 

to any apparent discrepancies between the displayed behaviour of inspectors and regulatee 

representatives in conjunction with the intended and perceived relationship.
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Third, we explored how those discrepancies, if any, might be analyzed in terms of relationship 

types, and how this may help explain sub-optimal communication and reduced acceptance 

of the inspectors’ wishes by internal supervisors. We also examined if, vice versa, convergence 

between the parties’ professed intensions and actions seems to contribute to quality of com-

munication, acceptance, and voluntary cooperation.

To provide additional structure to our analysis and to do justice to the perspective of both 

the inspector and the regulatee representative, we rearranged Etienne’s framework into 

a � gure (� gure 6.1) that plots relationship types into quadrants and adds motivations to 

comply (economic or self-interest, social, normative/to obey the law, and normative/to ‘do 

the right thing’). This � gure visualizes e.g., the hierarchical orientation of relationship types, 

which is helpful given our particular research interest in the role hierarchy plays in obtaining 

cooperation. Figure 6.1 is thus a two-axial elaboration of the � rst row of table 6.1, typifying 

the regulatee motivation to comply in each type of relationship. On the x-axis we thus 

distinguished the predominant orientation of the relationship as being vertical (hierarchical) 

or horizontal (heterarchical) (Black, 2002; Etienne, 2012). Although in compliance motiva-

tion theory, a motivation to comply out of respect (or fear) for authority is not commonly 

distinguished separately. Etienne (2012, p. 8) argues that authority is to be distinguished as 

typifying a separate relationship type where “[a]s a motivation, authority requires one to 

conform to the requests of someone whose status enables him or her to legitimately claim 

unquestioned obedience, irrespective of the content of the request”. As such, we plotted 

‘authority’ in quadrant 3 as it constitutes a relationship type – and an associated motivation 

to comply – characterized by a vertical, hierarchical relationship between inspector and 

regulatee representative, featuring a social focus whereby a regulatee representative aims to 

Figure 6.1: Types of relationship and compliance motivations
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earn the approval of the authoritarian inspector. Along the y-axis, we distinguished the focus 

of relationships as being normative or social (Nielsen and Parker, 2012).

6.3  Methods

In our case studies, we used relational signaling theory to analyze how inspectors manage volun-

tary cooperation in their regulatory relationship with regulatees through interactions with board 

members. We thereby take inspiration from Black’s (2002, p. 164) viewpoint which ‘… contends 

that social action can be comprehended only by comprehending discourse’. The focus of our 

analysis was on regulatory conversations, more speci� cally (i) the displayed behaviour as observed 

by the participants of the conversation and (ii) the subjective relationship type(s) as intended and 

perceived in these conversations. We reconstructed these relationship styles through interviews. 

To this end, we adopted a data management protocol, interview protocol, and code list.132

We focused on cases in the context of the NZa and Inspectorate’s joint ‘Good governance’ 

program (see ‘Supervisory context’ below) and made a selection from all nine cases available 

in this program in 2017. We initially selected all four cases in which inspectors conducted 

regulatory conversations with internal supervisors of the care provider to address problem-

atic conduct by the executives (see also ‘Regulatory context’ below). We excluded one of 

these four cases because the two internal supervisors of the relevant care provider that we 

approached did not respond to our requests for an interview and their participation was 

deemed essential. For each of the three remaining cases, we obtained cooperation from both 

inspectors and internal supervisors although for two of these cases one of the two regulators’ 

inspectors did not grant an interview. We thus obtained an initial response rate of 75% at the 

case level and 83% at the interview level for the three cases ultimately selected.

Studying three cases in the same broader context (the same supervisory program) enabled 

rich empirical descriptions (Eisenhardt and Graebner, 2007) and provided us with a stronger 

base than a single case (Eisenhardt and Graebner, 2007; Swanborn, 2010). Studying data from 

multiple cases and sources (interviews and document research) enabled us to triangulate our 

research and increase the internal validity of our � ndings (Mortelmans, 2013). We conducted 

ten interviews (see below) that generated our primary source of data. To help us understand 

the particular regulatory setting, we supplemented the interview data with publicly available 

documentation (e.g., reports and news items).

We selected a focal meeting for each of the three selected cases. We � rst conducted four 

semi-structured preliminary interviews with NZa inspectors to better understand the broader 

132  All available on request.
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regulatory context, the speci�c cases’ context, and to identify a suitable focal meeting. We 

then conducted six semi-structured case-speci�c interviews with representatives from NZa 

or Inspectorate and with internal supervisory board members that were present at those 

three focal meetings (thus six case-speci�c interviews in total).

During the case-speci�c interviews we explored, inter alia, interviewees’ intentions in terms 

of goals and strategy as well as their perceptions of the other party with regard to the focal 

meeting. We also provided interviewees with sets of cue cards, each representing a type of 

relational signal (e.g., ‘arguing’, ‘issuing threats’) plus an ‘Other, namely’ cue card in case 

interviewees’ observations did not match any of the predetermined options. We clari�ed 

these cue cards in non-technical terms. We invited interviewees to identify, using the cue 

cards, which relational signals played a role in the focal meeting (consecutively focusing 

on relational signals from their conversational counterparts and from themselves). We then 

systematically explored, via follow-up questions, how this was the case.

The interviews were recorded and transcribed in full and we made use of standard qualitative 

analysis software to analyze these transcripts. To enable us to categorize our �ndings, we de-

veloped themes and codes deductively, based on available theory, but we supplemented these 

in an iterative abductive process (Dubois and Gadde, 2002) going back and forth among the 

relevant literature, interview data and other documentation (Tummers and Karsten, 2012; 

Klenk, 2020). During the research process, we inductively re�ned our framework where 

needed in light of the preliminary �ndings (Klenk, 2020; Decorte and Zaitch, 2009). We 

elaborate on this in the remainder of this section.

Our coding system was geared towards identifying and analyzing the displayed behaviour 

and subjective relationship styles (Freeman, 1985; Huitema and Van Snellenberg, 1999; May 

and Wood, 2003). To account for indicators of the displayed behaviour, each relational signal 

that Etienne (2012) distinguished and described theoretically was assigned a code in order to 

categorize interviewees’ realized behaviour during the focal meeting. We applied these rela-

tional signal codes (e.g., ‘arguing’) to the transcripts not based on formal de�nitions of these 

codes but rather on interviewees’ accounts of the focal meetings as triggered by the cue cards 

(each cue card re�ecting one type of relational signal). To account for indicators of subjective 

relationship styles, we categorized interviewees intended behaviour and perceptions of the 

relationship (Freeman, 1985; Huitema and Van Snellenberg, 1999; May and Wood, 2003) by 

applying respective codes to interviewees’ oral statements regarding their goals, strategy, and 

meeting expectations.

In light of the exploratory nature of this research, the application of these codes to segments 

of interview transcripts and documentation was thus governed primarily by the authors’ 
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conjunct judgement rather than a �xed set of indicators for each code. That operationaliza-

tion was objecti�ed by having standard interview questions, as featured in the interview 

protocol, correspond with speci�c codes (for instance, all interviewees were asked what their 

prior goals for the focal meeting were and responses were coded as ‘meeting goals’). The sets 

of cue cards, which we used to systematically inquire after interviewees’ displayed relational 

signals, provided additional structure to the operationalization as these cue cards equally 

corresponded with codes. The interview protocol and coding scheme were also reviewed by 

six regulatory scholars.

As an example of framework re�nement during the research execution (Klenk, 2020; Decorte 

and Zaitch, 2009), we adjusted our coding and subsequent analyses to re�ect a preliminary 

�nding emerging from our analysis (Saldaña, 2021): the hierarchy that interviewees perceived 

during the focal meeting and the way they characterized the other meeting participants 

seemed pivotal in how they experienced the regulatory relationship. That preliminary �nd-

ing generated ‘hierarchy’ and ‘characterization of meeting participant’ as additional codes, 

which enabled systematic analysis of those themes across the three cases.

6.4  Results

6.4.1  Regulatory context
In the Netherlands, two separate public regulators oversee the health care system. The In-

spectorate regulates health care quality while the NZa regulates the accessibility, a�ordability, 

and transparency of quality of health care.

Dutch regulators possess only limited independent regulatory powers. Typically, although the 

regulator may prompt this process, adopting new substantive regulations is the prerogative 

of the central legislature (which may mandate regulators to ‘�ll in the details’). Thus, when 

a regulator is faced with a regulatory gap in its supervisory practice, adjusting regulations is 

not a ‘quick �x’ option. This can make Dutch regulators more prone to seek alternative ways 

to address harmful but unregulated conduct in their supervisory practice, such as prompting 

regulatees to cooperate on a voluntary basis.

In addition, Dutch regulatory culture “…is based on the corporatist philosophy, which em-

phasises the principles of consensus building and the use of expert advice to improve regula-

tory quality, with a view to promoting the legitimacy of regulation and trust in government” 

(OECD 2010, p. 13). This predilection for consensus building can generate a deliberative 

supervisory style which, rather than resorting merely to formal supervisory measures and as-

sociated hierarchical communication, may feature substantial regulator-regulatee discussions.
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6.4.2  Supervisory context
In our cases, the Inspectorate and the NZa join forces to address management de�ciencies 

at health care providers. However, their regimes are focused primarily on the objectives that 

health care providers as organizations are expected to achieve, not on their executives or 

internal supervisors. The Inspectorate and the NZa have no legal basis to supervise or enforce 

how management mitigates the risks that its organizations’ operations pose to those regula-

tory objectives. Thus, in a context of organizational management issues, they cannot directly 

coerce appropriate conduct from executives themselves (see �gure 6.2). The inspectors in our 

cases therefore engage with the organizations’ supervisory boards informally – even though 

they lack formal regulatory powers over them – to obtain their voluntary cooperation in 

improving organizational management.

Our cases take place in the context of the NZa and the Inspectorate’s joint ‘Good gover-

nance’ supervisory program. In this context, the concept of ‘governance’ is used to denote the 

way boards of directors and supervisory boards ensure proper management of a health care 

provider to safeguard quality of care and of compliance with regulation (in other words, the 

internal governance of the organization, see Van de Bovenkamp et al. 2017). In July 2016, the 

NZa and the Inspectorate jointly published a regulatory framework on ‘Good Governance’ 

(the Framework). In this Framework, the regulators describe what conduct they expect from 

board members - executives and internal supervisors - of health care providers and how they 

intend to oversee this conduct. The Framework has no formal regulatory status and is not 

enforceable through legal coercion by the regulators. The health care sector has also adopted 

a ‘governance code’.133 This is a self-regulatory code that also does not provide the regulators 

with formal leverage to compel a change of conduct.

Internal supervisors of Dutch health care providers are by civil law obliged to pursue sound 

organizational governance and provide for well-functioning executives. And, in contrast with 

inspectors, internal supervisors do possess formal means of leverage towards the executives: as 

the executives’ superiors, internal supervisors can discharge executives as an ultimum remedium. 

The governance code also asserts that internal supervisors need to take the public interest 

served by a health care provider into account in their actions, which provides some com-

mon ground for inspectors and internal supervisors as they share this public interest focus. 

Therefore, the inspectors in our cases engage with internal supervisors informally – even 

though they lack regulatory powers over supervisory boards themselves – to obtain their 

voluntary cooperation in preventing or mitigating the perceived harm to the public inter-

est. The primary objects of our case studies were thus the regulatory interactions between 

inspectors and internal supervisors of Dutch health care providers (see also �gure 6.2).

133  Governancecode zorg 2017 (https://www.governancecodezorg.nl/).
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A �nal supervisory context element is the possibility of initiating an ‘intensi�ed supervi-

sion regime’. If a care provider breaches regulations, the Inspectorate or the NZa might 

impose a �ne or institute disciplinary proceedings. A milder, yet still impactful measure of 

the Inspectorate is the temporary intensi�ed supervision regime, which it can impose in 

light of quality of health care concerns even if no breach of regulations has been established. 

An intensi�ed supervision trajectory is “an unde�ned period wherein the [Inspectorate] 

intensi�es its supervision activities within the healthcare facility, in the attempt to force its 

leadership and management to ‘sort out’ serious issues that have been identi�ed” (Kok et al., 

2020). During this regime, the Inspectorate monitors a care provider constantly until it has 

achieved the desired results (Schakel 2017). The Inspectorate publicizes names of providers 

subject to an intensi�ed supervision regime. This tends to generate negative media attention 

(Van Erp et al., 2020). In our cases, the inspectors’ threat of imposing an intensi�ed supervi-

sion regime and internal supervisors’ wish to prevent such a regime (Bokhorst and Van Erp, 

2018) evidently impacted the tone and content of the focal meetings in the selected case 

studies (see discussion section).

6.4.3  Summary of case-speci�c �ndings
Table 6.2 provides a summary of our �ndings per case. It lists our conclusions on the relation-

ship type that was dominant from the perspective of the inspectors and internal supervisors 

in the focal meeting (�rst row). The dominant relational signals they reportedly gave o� 

during that meeting are listed in the second row; the third row features our characterization 

of inspectors’ and internal supervisors’ intentions and perceptions regarding the focal meet-

ing as expressed during their interview with us (bottom row). The subjective relationship 

type (third row) enables interpretation of the displayed behaviour (second row), as discussed 

further below.

Figure 6.2 –  Simpli�ed illustration of formal and informal powers in the presented case studies 
(formal powers indicated by solid arrows)
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6.4.4  Case A
In case A, the Inspectorate and NZa were concerned that the administrative and �nancial 

preconditions for the provision of good health care were not su�ciently met due to a lack 

of transparency and accountability in the governance structures. The healthcare provider �rst 

became aware that the regulators had these concerns from media reports rather than from the 

regulators themselves. Inspectors and internal supervisors agreed that this was not appropri-

ate and both indicated in their interviews that the aim of the focal meeting highlighted in 

case A was to address this.

For both, a second goal of the focal meeting was for the internal supervisors to provide the 

inspectors with more information about the governance situation at the care provider. The 

internal supervisors wanted to provide the inspectors with information by ‘explaining the 

correct facts’, hoping that this would avert an intensi�ed supervision regime. Accordingly, the 

internal supervisors’ relational signals were (i) mutual assistance – volunteering information 

(about their governance structure, procedures and decision making process), (ii) arguing, (iii) 

concessions, and (iv) bargaining:

Inspector: ‘… they [were] willing to be completely transparent, we were given access 

to every employee in the organization [and all] documents (...) I clearly sensed their 

interest in this: if we provide you with the documents than you will be able to see 

very quickly that there is no issue here (…)

The inspectors requested information to better understand the situation and also to convey 

a monitoring signal: ‘there is more going on and we are on to you, and this will have consequences, 

we are all over this’. The interviewed inspectors and internal supervisor concurred that the 

most dominant relational signal sent by inspectors were claims of authority - sometimes 

underscored by the implicit threat of sanctions or negative publicity.

Inspector: ‘Above all, we had to rely on our authority. So foremost we had to say: 

listen, it does not matter at all which rule you violate here, we see a situation here 

that is undesirable, which may have consequences for: a�ordability, accessibility and 

transparency (...) we worry about that and you should too.’

In the inspectors’ perception, they based this appeal to authority on their mission, rather than 

on formal rules or powers:

Inspector: ‘You use your authority from [an implicit appeal to] your mission and 

vision (…), not [from] an appeal to the law.’
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Although the inspectors assumed an authoritarian position – by appealing to their authority 

and monitoring the regulatee – they were also seeking for Solidarity, a partner to solve the 

problem: ”In this way, I think we [inspectors] shared our concerns with them”. Inspectors 

tried to convince the internal supervisors to accept their intervention and to cooperate with 

them, using public-interest arguments and transparency about the limits of their formal 

mandate.

The internal supervisors likewise found it legitimate for the Inspectorate to investigate indi-

cations about the quality and safety of health care provided by their health care organization. 

They did, however, comment on how far this mandate extends:

Internal supervisor: ‘What I observed was (…) a need for a wider supervisory frame-

work to be able to get more within scope than usual. (…) That may be hidden in 

those moral arguments. (…) As if saying: there is also sort of a national political 

sentiment, which further supports a mistrustful view of organizations such as [ours].’

The interviewed internal supervisor doubted whether the inspectors were capable of ful�ll-

ing this expanded role:

Internal supervisor: ‘We felt there was a (…) narrowed understanding of the daily 

[governance] ... So, we felt that we were not talking to fellow experts in this �eld.’

The internal supervisor considered hierarchy inherent to the regulatory relationship and 

therefore, as such, unproblematic. However, in his experience, this hierarchical relationship 

was tainted by personal preferences from an inspector:

Internal supervisor: ‘In any case, the personal opinion of the o�cial did play a role 

(…) I think: that should not play a role in this context. You should supervise objec-

tively, within the framework of standards that apply.’

Notwithstanding the internal supervisor’s occasional ‘push back’, he demonstrated an interest 

to maintain cooperative relationships given the inspector’s position:

Internal supervisor: ‘You are (…) entrusted to the supervision of the external supervi-

sor, so we also have an interest in keeping the relationship normalized if possible (…) 

a bit calculative, perhaps.’

In summary, in this case A, we observe a discrepancy in ‘chosen’ relationship types. In light 

of their claims of authority and their monitoring signals throughout the focal meeting, the 



171

inspectors primarily assumed an Authoritarian relationship type even though at some point 

they sought cooperation using public-interest arguments and transparency about the limits of 

their formal mandate. The internal supervisors, on the other hand, were not convinced that 

the inspectors were entitled – or had the capability – to act as they did, but did cooperate 

to maintain a good relationship (aiming to prevent an intensi�ed supervision regime), hence 

opting for a Solidarity relationship type.

6.4.5  Case B
The focal meeting in case study B took place shortly before the Inspectorate established 

an intensi�ed supervision regime in light of the disturbed working relationships between 

executives and internal supervisors. Another cause for concern was the executives’ appar-

ent intention to transfer a substantive amount of money from the organization’s funds to 

personal accounts even though, in the inspectors’ view, the organization needed the money 

to invest in the quality of its health care. Although the inspectors could not identify any 

illegal intended transaction, they invited both the executives and the internal supervisors to 

a meeting at the inspectors’ o�ce.

The interviewed inspectors and internal supervisor concurred that the regulatory relation-

ship during this meeting was of a vertical nature (from superior to inferior):

Inspector: ‘There was hierarchy, unmistakably. [This was evident from] the fact that 

we clearly had the chairmanship, but also because we cut o� [discussions] where 

needed and started looking, very purposefully, whether there was any remaining 

reason to adjust [our course].’

Internal supervisor: ‘Hierarchical. Like: “You have been naughty. All of you”.’

As for the regulatee, the purpose of the internal supervisors was to receive support from the 

inspectors, enabling them to supervise the executives more thoroughly.

Internal supervisor: ‘Well, we expected to get more support from the Inspectorate to 

be able to supervise a little more in-depth, to �nd support (…) we expected an ally. 

And that was not experienced at all [by us].’

With regard to the relational signals sent, both parties’ interview accounts indicate that the 

internal supervisors wanted to discuss the case and o�ered to keep the Inspectorate informed 

or quickly deliver actions that would provide the Inspectorate with insight into the intended 

improvements, which suggests that the internal supervisors assumed a Solidarity relationship 

type.
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Considering the inspectors’ stance, we found indicators of several relationship types, but not 

Solidarity. The inspectors’ primary goals were to formally determine whether they had cor-

rectly summarized the facts, substantiate whether they should impose an intensi�ed supervi-

sion regime, and give the internal supervisors the opportunity to respond to the intended 

duration of that regime. In terms of relational signals, both inspector and internal supervisor 

indicated that the inspectors mainly invoked rules and procedures, appealed to authority, 

and threatened to impose sanctions, leaving little room for discussion. In the perception 

of the inspectors, they mainly appealed to public interest-based arguments to justify their 

intervention:

Inspector: ‘We said, you just have to �x it, because those clients are going to be 

a�ected somehow. And we stand for good care for the clients. ... We did use our 

authority, of course. Had we not been from the Inspectorate and NZa, we would not 

have been able to do this. So that was a legitimation that enabled us to do it. That is 

explicitly part of our role, of course.’

The interviewed internal supervisor con�rms that the inspectors mainly appealed to public 

interest-based and authoritarian arguments to justify their intervention:

Internal supervisor: ‘I also think it is moral because it is about public resources. “And 

that concerns us as supervisors”, they did say. But we also said that it was our concern 

as well. (…) Yes, and authority (…) As they invoked their authority, we did not feel 

taken seriously’.

According to the interviewed inspectors, the internal supervisors cooperated well, all relevant 

information was shared, and the relationship was sound. However, the internal supervisors 

had a di�erent recollection of the focal meeting. The interviewed internal supervisor did not 

feel heard.

Internal supervisor: ‘We were all there with spirit and passion for the social side of the 

company and we were not seen as such by the Inspectorate, I felt (...) the Inspectorate 

has continuously called us to account.’

The internal supervisor also doubted whether the inspectors were capable of fully compre-

hending and assessing the situation:

Internal supervisor: ‘I also found the background of some inspectors to be very 

“blue”. (…) If you need to assess whether the relationships and the genes of the 

organization and the management are trustworthy, such that you can be con�dent 
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of good management, that is impossible to tick o�. You need to sense that. You don’t 

need paper for that. And if you are blue, you cannot sense that.’

Given these �ndings, we observed a discrepancy between the inspectors’ and internal super-

visors’ pursued relationship type – and corresponding expectations – during the meeting. 

The inspectors appealed to public interest-based arguments, with their call to address the 

issue because it is the right thing to do, apparently aiming for a Judgment type of relationship. 

Interestingly, the inspectors did so ‘in the shadow of hierarchy’ (Rhodes 2007) – indicative of 

an authoritarian relationship type – by referring to their authority and by threatening with 

an intensi�ed supervision regime if the issue was not addressed soon. The internal supervi-

sors, on the other hand, were in search for a partner that would help them to ‘put their house 

in order’, apparently pursuing a Solidarity relationship type.

6.4.6  Case C
The focal meeting in case study C took place shortly before the Inspectorate established an 

intensi�ed supervision regime in light of strained working relationships between executives 

and medical sta�. By withholding information, the medical sta� did not su�ciently enable 

executives to ful�ll their coordinating and controlling obligations towards the quality and 

safety of the health care provided. Neither executives nor internal supervisors were able to 

reestablish functional working relationships. Since no regulation was infringed, the inspectors 

lacked regulatory instruments to intervene.

The inspectors’ formal goal for the focal meeting was to meet the administrative requirement 

(‘tick-the-box’) of discussing the Inspectorate’s intention to establish an intensi�ed supervi-

sion regime with representatives of the organization. The inspectors also had an ‘informal’ 

goal:

Inspector: ‘(…) the informal goal [was] that the Inspectorate wanted to give the 

hospital one more opportunity to re�ect on that intention. The arguments they 

would put forward would then be taken into account in the �nal judgment of the 

Inspectorate to impose (...) intensi�ed supervision. Actually (…) that judgment had 

already more or less been established. So, it was sort of a mere formality.

The internal supervisors’ goal was to prevent the intensi�ed supervision regime. They in-

tended to convey that a lot had been done already to deal with the issues, thus no need to 

establish the regime:



174

C
ha

pt
er

 6

Internal supervisor: ‘Our goal was also to take the Inspectorate along with how we 

had acted, (…) towards the entire organization, as we were taking steps. (…) Perhaps 

still to prevent an intensi�ed supervision regime.’

They expected the inspectors to use the meeting to gain a better understanding of the 

situation:

Internal supervisor: ‘What you expect is that they question us, but also question 

the executive and the medical sta� what role each person has taken. And that they 

get an impression of whether that constitutes good governance as expressed in the 

governance code.’

The NZa inspector observed a discrepancy between the inspectors’ and internal supervisors’ 

expectations during the focal meeting.

Inspector: ‘They still wanted to engage us in a conversation and jointly re�ect (..) Our 

approach was precisely not to do that. (…) This was also a di�cult element of the 

meeting, because we noticed that the care organization really wanted to hear from 

[us]: “what exactly should we do or what exactly are we doing wrong that makes you 

want to impose an intensi�ed supervision regime?” [We] had a very di�erent view: 

“… this is your chance to convince us that intensi�ed supervision is not necessary. So, 

bring it on.” So, both parties... expected di�erent things from each other.’

As indicated above, the inspectors’ relational signals included enquiries. Both parties attest 

to that. However, the apparent intent behind these enquiries diverged. The inspectors’ intent 

was to meet an administrative requirement to impose an intensi�ed supervision regime and 

invite the internal supervisors to re�ect on the case. The inspectors did not want to enter into 

substantive discussions. In contrast, internal supervisors did repeatedly signal that they wanted 

to conduct substantive discussions (arguing), and they expected inspectors’ enquiries to be 

aimed at understanding the case better (which might avert the inspector’s apparent need to 

establish an intensi�ed supervision regime).

The inspectors and internal supervisor agreed that the inspectors’ relational signals during 

the focal meeting included frequent threats – speci�cally the threat of imposing an intensi-

�ed supervision regime – and appeal to authority.

The internal supervisors occasionally appealed to empathy, according to an inspector (who 

noted that this was not included in the relational signal options provided for the interview). 

Apparently, this appeal to empathy was not reciprocated.
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Inspector: ‘Perhaps that is an [aspect of the meeting to be caught by the relational 

signal cue card] “Other, namely”. [That is] that the care organization tried to create 

a lot of understanding for their situation. (…) Like: “Pity us, because this has turned 

our entire organization upside down. (…) Because intensi�ed supervision (…) what 

if the hospital goes belly up. So please quit this intensi�ed supervision thing” (…) 

Not speci�cally focused on content, but rather on empathy: “Please understand our 

situation”.’

Both parties reported that their mutual relationship during the focal meeting was problematic. 

The internal supervisor thereby repeatedly emphasized the interpersonal (non-institutional) 

aspect of this, stressing a perceived lack of empathy from an inspector.

Inspector: ‘That [relationship] was, I think, already poor.’

Internal supervisor: ‘I had the impression ... that it was hard to get through [to one 

of the Inspectors]. (…) One [was] very open and… listened [well]. (…) While, [with] 

the other person you just noticed the appearance, (…) the atmosphere, the setting, the 

facial expressions, almost through his non-verbal behaviour I noticed that what was 

being said, may not have been [properly] heard.’

More broadly, the internal supervisors felt that the relationship between inspectors and 

themselves arguably should be on equal footing, given their complementary roles in pursuing 

the same objective.

Internal supervisor: ‘The objective of both parties is the same. You want to guarantee 

quality of care. You respect everyone’s role and the [mutual] relationships.’

However, they perceived that the relationship was actually hierarchical:

Internal supervisor: ‘It [was] not an equal relationship. You are summoned. (…) So, 

that already says something. (…) And I don’t know if it’s wrong, perhaps this is how 

it should be in such a situation (….)’

In sum, various relational signals and associated relationship types were apparent during the 

focal meeting. The inspectors’ frequent threats and appeals to authority mostly re�ect an 

Authority relationship preference. In addition, the ‘tick-the-box’ meeting goal that motivated 

much of the inspectors’ enquiries (consistent with monitoring and formalism) indicates ele-

ments of a Legality relationship. In contrast, the internal supervisors were inclined towards a 

horizontal relationship type. They had hoped to argue the facts on equal footing (indicative 
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of a Judgement relationship) and appealed to empathy to stave o� an intensi�ed supervi-

sion regime (indicative of a Solidarity relationship). However, it seems that, in light of the 

inspectors’ strictly vertical stance in practice, internal supervisors reluctantly acquiesced to a 

(vertical) Legality relationship.

In all three cases, overall we observed a range of discrepancies. Inspectors sent relational signals 

incongruent with their intentions; we also observe discrepancies between the relationship 

types as pursued by the inspectors and those pursued by internal supervisors. In the next 

section we analyze these discrepancies in terms of relationship types and associated relational 

signals to explain sub-optimal communication and reduced acceptance of the regulators’ 

demands by regulatee representatives.

6.5  Analysis

We �rst analyze the discrepancies that we observed. We then discuss how such discrepancies 

shape regulatory relationships, both in these three cases and more generally. We conclude 

this section with broader observations on the consequences of these relational dynamics for 

managing regulators’ legitimacy and voluntary regulatee cooperation.

6.5.1  Two kinds of discrepancies
We observe discrepancies predominantly of two kinds. First, discrepancies between the 

inspectors’ displayed behaviour and subjective relationship style. Their displayed behaviour, 

expressed by the relational signals, as observed by the participants, predominantly tended 

towards Authority, while their subjective relationship style – the intentions – had charac-

teristics of Authority, Judgement and Solidarity relationship types. Second, discrepancies 

between these inspectors’ displayed behaviour – their authoritarian relational signals – and 

the displayed behaviour of internal supervisors, featured relational signals congruent with 

Solidarity. Hence, where in earlier research a gap surfaced between the relationship style 

as intended and the relationship style as perceived (Van Wijk and Mascini 2009), we can 

also pinpoint a gap between the subjective relationship style as intended and the behaviour 

as displayed (through the relational signals used) by the inspectors; and a gap between the 

displayed behaviour of the inspector and the displayed behaviour of the regulatee repre-

sentative. Meanwhile, the displayed behaviour and the subjective relationship style of the 

representatives of the regulatee were mostly congruent; their behaviour, as identi�ed by the 

relational signals, matched their intentions.
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Clearly, we must exercise caution in these interpretations, especially given that we did not 

observe the focal meetings themselves but rather depend on participants’ recollection and 

interpretation thereof. Still, several analytical contentions seem warranted, as discussed below.

The three cases are fairly comparable in terms of their broader context and they arguably 

show the same general pattern in the regulatory relationship analyzed. In each case, a key part 

of the inspectors’ approach is to seek an alliance with the internal supervisors based on com-

mon ground. To that end, they appeal to the public interest goals – quality and a�ordability of 

care – that they have in common with these internal supervisors, if only as a starting point to 

engage them in a regulatory conversation; they pursue a horizontal relationship type, either 

a Judgment relationship with a substantive focus or a Solidarity relationship with a relational 

focus (�gure 6.1, quadrants II and IV respectively).

In all three cases, the inspectors ostensibly had the opportunity to �nd such an ally in the 

internal supervisor. In each case, the internal supervisors sent ‘mutual assistance’ and ‘arguing’ 

signals. These are signals that are especially congruent with a horizontal relationship. In 

cases B and C, the internal supervisors explicitly state that they hoped to �nd an ally in the 

inspectors and they interpret their interactions in terms of solidarity and non-solidarity.

Despite their prior intentions, the actual approach of the inspectors during the focal meet-

ings is ambivalent. On one hand, they stress the public interest issue, hoping that internal 

supervisors will share their concerns and help address it (which may suggest a horizontal 

orientation). On the other hand, in the focal meetings the inspectors speci�cally tend towards 

an Authority relationship as they send hierarchical relational signals that are congruent with 

that relationship type (and incongruent with a horizontal relationship). For example, they 

send ‘claims of authority’ and ‘monitoring’ signals in every focal meeting. This suggests that 

the inspectors consciously or unconsciously tend towards a vertical relationship in practice. 

In addition, in every case, inspectors threaten and ultimately impose a measure feared by the 

regulatee: a publicly announced intensi�ed supervision regime. They avoid relational signals 

that can stimulate an alliance and a�rm a Solidarity relationship although internal supervisors 

repeatedly invite such an alliance by means of their ‘mutual assistance’ and ‘arguing’ signals.

These discrepancies in relational focus – the vertical Authority relationship type of the 

inspectors and the horizontal Solidarity relationship type of the internal supervisors (see the 

lower side of �gure 6.1) – thus hamper the interaction between the parties. This frustrates 

any prior intention from inspectors to arrive at a joint substantive focus with internal su-

pervisors revolving around the public health interest at stake. These �ndings are in line with 

Etienne’s theoretical expectation that the signaling ambiguities already inherent in regula-

tory relationships may turn out to be especially troublesome in cases where the regulatory 
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requirements are ambiguous and that an appeal to authority may nevertheless be a key source 

that inspectors turn to in order to alter behaviour.

6.5.2  The e�ects of discrepancies on regulatory relationships
Inspectors and internal supervisors failed to settle on a shared relationship type in each of 

the focal meetings (despite the partial joint interests). The inspectors interpret the regulatory 

conversations primarily in terms of obedience or non-obedience while the internal supervi-

sors interpret them in terms of solidarity and non-solidarity. Hence, they do not make sense 

of these conversations in mutually consistent ways, making cooperation di�cult to achieve 

(compare Etienne, 2012, p. 4). Inspectors and internal supervisors are both looking for an ally 

to steer the executives’ problematic conduct and safeguard public interests. But in practice, 

due to the authoritarian relational signals sent by the inspectors, the inspectors provoke a 

defensive response and the internal supervisors feel unjustly treated as ‘o�enders’ who are 

being held accountable (as if they were the executives), rather than as an ally. Internal super-

visors experience insu�cient space to express their own concerns regarding the issues under 

discussion as professional supervisors. And the discrepancy between the inspectors’ intentions 

and the signals they give o� not only confounds the internal supervisors (compare May 

and Wood, 2003), it also triggers confusion for the inspectors themselves. Whereas internal 

supervisors adopt a wait-and-see attitude in response to inspectors’ authoritarian relational 

signals, inspectors do not understand this attitude, seemingly not recognizing the e�ect of 

their own authoritarian signals.

Our case studies also suggest that whether a shared relationship understanding is established 

might depend more on what relational signals participants actually sent than on their intended 

relationship type. The authoritarian relational signals sent by inspectors proved decisive for 

the dynamics of the focal meetings, regardless of what prior thoughts (in terms of goals and 

strategy) inspectors had and regardless of what arguments they used to convince internal 

supervisors to address the issue. Case B clearly exempli�es this. In this case inspectors mix 

public interest arguments with authoritarian relational signals, which subverts the solidarity 

relationship sought by the internal supervisors.

Our research further illustrates how participants’ relationship type preference in a regulatory 

conversation impacts their interpretation of signals sent by the other party. Consider for 

example case C, in which both parties send ‘discussion’ signals but, ostensibly, with a di�erent 

relationship type in mind. Internal supervisors assume a Solidarity or Judgement relationship. 

They sent ‘discussion’ signals to exchange information in order to address the issue together. 

Meanwhile, inspectors sent ‘discussion’ signals to meet an administrative requirement before 

imposing an intensi�ed supervision regime, congruent with a vertical Authority or Legality 

relationship type. Hence, both parties send ‘discussion’ signals with an underlying inten-
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tion quite di�erent from how the other party interprets them. This discrepancy ostensibly 

generated an emotional distancing that undercut a potential cooperation pursued by both 

parties: the internal supervisors were frustrated that discussion did not lead to a Solidary-type 

dialogue about jointly safeguarding public interests while inspectors, in turn, were annoyed 

that internal supervisors kept debating instead of accepting the situation. This example also 

underscores the value of studying discrepancies between displayed behaviour and subjective 

relationship style – what is intended by the sender of the signals and what is perceived by 

the receiver – as studying signals alone may be insu�cient to understand what is going on.

6.5.3  Consequences for managing regulators’ legitimacy and 
voluntary regulatee cooperation

In all three cases, a prominent ‘shadow of hierarchy’ (Rhodes, 2007) a�ects the focal meeting. 

The inherently hierarchical structure of the relation between regulator and regulatee as 

organizations ostensibly de�nes the context within which the focal meetings between their 

representatives take place, and steers how signals are interpreted. The hierarchical manner 

in which the inspectors interact with the internal supervisors seems to detract from any 

voluntary acceptance of their position, which may negatively a�ect the regulators’ author-

ity and regulatees’ inclination to cooperate voluntarily in future instances. The problematic 

management conduct is ultimately addressed via pressure applied through an intensi�ed 

supervision regime.

The ongoing threat of an intensi�ed supervision regime can hamper ‘voluntary’ compliance 

(Baldwin and Black, 2008) and decrease cooperation early in the interaction (Tenbrunsel and 

Messick, 1999). That presence makes agents, such as internal supervisors, more calculative 

and less aware of public interests. Inspectors may control such perverse e�ects only when 

they successfully communicate their intentions (Mascini and Van Wijk, 2009). In our cases, 

the focal meetings suggest that the available fallback option of intensi�ed supervision might 

contribute to the inspectors’ vertical (hierarchical) orientation, their ambiguous signaling, 

and their disconnected communication with internal supervisors.

In a case where obtaining voluntary cooperation is crucial, regulators might therefore con-

sider removing the threat of such a fallback option, e.g., by renouncing that option explicitly. 

This might prompt their inspectors out of their hierarchical ‘comfort zone’ to actually engage 

in a horizontal relationship with regulatee representatives, focused on the content and public 

interests at stake (Judgement), and / or seeking real rapprochement (Solidarity). However, 

even without such a threat at their disposal, regulators cannot realistically erase their hier-

archical position (Black, 2002). It is therefore uncertain if such an approach would indeed 

enable inspectors to adopt a horizontal orientation in regulatory conversations.
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Our analysis also reveals broader consequences for inspectors who intend to secure coop-

eration from regulatees by persuasion rather than force. Speci�cally, while addressing poor 

management practices or other problematic conduct that is not clearly illegal, managing 

legitimacy may require inspectors to (i) acknowledge that they do not get to decide what 

is ‘right’ (De Graaf et al., 2016) and (ii) to reconsider how they wield the power they pos-

sess through the aforementioned ‘shadow of hierarchy’. Research suggests that the quality 

of inspectors’ coping strategies may depend on their attitude towards the hybridity of the 

context and the re�exively of their response to it (Klenk, 2020). Managing legitimacy in this 

context may require them to adopt a more ‘decentered’ (Black, 2002, p. 192) understanding 

of their role in that context and to engage representatives of regulatees in re�ective dialogues 

on each other’s position in their regulatory relationship. In cases such as discussed here 

executives and internal supervisors of the same care provider may have diverging goals. Given 

that goal clarity empowers such representatives to conduct a more e�ective dialogue (Song 

et al., 2020), this may thus warrant separate engagements. Such a re�ective dialogue can 

take place at the outset of a regulatory conversation in order to lay a foundation for mutual 

understanding, during such a conversation if and when discrepancies in signals and mutual 

relational perceptions emerge, or as a separate e�ort. That dialogue should arguably address 

the di�erent types of regulatory relationships and the institutional and personal factors that 

determine whether the parties to a regulatory conversation are able to develop a stable 

common conception of their relationship (comp Mascini and Van Wijk, 2009; De Boer, 2018).

More generally, our analysis suggests that inspectors who intend to secure voluntary co-

operation need to re�ect critically on their role, on the nature of their relationship with 

regulatees (and with particular representatives such as internal supervisors), on who gets to 

assert or contest what counts as e.g. a regulatory issue and an acceptable solution thereof (and 

on what grounds), and on what these re�ections imply about the power distribution and 

impact of hierarchy in that context (compare Black, 2002). During interviews, we noticed 

that Etienne’s relational signaling theory helped to raise inspectors’ and internal supervisors’ 

awareness of regulatory relationship types and the relational signals they send, and inspec-

tors were enthusiastic about the resulting insight into their own performance during the 

focal meetings. If inspectors are thereby able to recognize a mismatch of mutual perceptions 

regarding roles, relationships, and assertive powers, they can choose to reframe their messages 

(Gilad, 2014) and accordingly adjust their relational signals in order to attain e�ective and 

legitimate regulatory conversations.
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6.6  Conclusion

This paper shows how inspectors may struggle to obtain voluntary cooperation from regu-

latees if there is no readily enforceable norm underlying such attempts. It features the �rst 

case study application of Etienne’s (2012) relational signaling framework for regulatory con-

versations, grounded in literature strands on enforcement styles and compliance motivations. 

We show how this framework helps to clarify the ambiguities inherent to such regulatory 

conversations. We analyze how the ‘shadow of hierarchy’ (Rhodes 2007) implicit in regula-

tory conversations may thwart e�orts to establish a cooperative a�liation. We also show 

how incongruencies between inspectors’ and regulatee representatives’ displayed behaviour 

and subjective relationship styles may generate an emotional distancing, which undercuts 

attempts to achieve the common ground conducive to voluntary cooperation. Our �ndings 

further suggest how converging on this common ground in a regulatory conversation may 

be more dependent on the relational signals that participants express and observe than on 

their subjective intentions and how a participant’s relationship type preference may impact 

his interpretation of the relational signals he observes. Increased scholarly insight into this 

dynamic will help to shed more light on how voluntary regulatee cooperation might be 

obtained.

Besides scholarly contributions, our �ndings also generate actionable insights conducive to 

e�ective and legitimate regulatory practice. Awareness of the relational signals that inspectors 

send during regulatory conversations – and of the resulting incongruencies they may come 

with – can help these inspectors to proactively manage regulatee representatives’ percep-

tions and obtain voluntary cooperation. More speci�cally, awareness of how persistent the 

regulatory ‘shadow of hierarchy’ (Rhodes, 2007) impacts both their relational signals and 

how regulatee representatives perceive those signals can lead inspectors to consider com-

municative measures that counteract this e�ect (e.g., discarding the threat of enforcement, 

acknowledging that regulations fail to capture a regulatee’s potentially harmful conduct, and 

denouncing any claim to unilaterally ‘judge’ such harmful but legal conduct).

Future research may posit relational signals not included in Etienne’s (2012) framework. For 

instance, the crucial role that information requests play in regulatory conversations might lead 

to considering a dedicated ‘inquiry’ relational signal category separate from ‘discussion’.134 It 

will also add value to apply Etienne’s framework in other settings. For instance, regulatory 

134  This might facilitate focused analyses of incongruencies associated with this signal, given the di�erent in-
terpretations that may be attached to such information requests as evident from our �ndings (an underlying 
intention to exchange information to jointly address an issue versus an intention to meet an administrative 
requirement). Similarly, as suggested by one interviewee, ‘appeal to empathy’ might also be considered as a 
relational signal category in a regulatory conversation context.
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settings that feature a di�erent power balance and degree of hierarchy between inspectors 

and regulatee representatives or a di�erent degree of overlap between their interests at stake 

in a regulatory conversation, may generate additional insights. Other methods to apply this 

framework (e.g., discourse analysis, vignette study) might also prove fruitful.

While interpreting our �ndings and discussions, the inherent generalizability limitations of 

in-depth qualitative case study research should be taken into account (Yin, 2009; Swanborn, 

2010) as well as its potential to capture the subtleties inherent to regulatory conversations. 

Speci�cally, our �ndings seem most likely to be relevant in regulatory contexts where avert-

ing regulatee conduct through regulatory conversations and pursuing voluntary regulatee 

cooperation are amongst the accepted regulatory practices. Additionally, the Dutch regula-

tory context of our case studies – highlighted at the outset of the Results section – should 

be taken into account. This context can make inspectors more inclined to seek voluntary 

cooperation through regulatory conversations in case the regulatory framework precludes 

coercion. The cultural context might also make regulatee representatives less inclined to 

accept a hierarchical relationship towards inspectors, especially if coercive powers are lack-

ing. However, regardless of such context speci�cs, the fundamental dynamics inherent to 

a regulatory conversation and the role of relational signals therein – as illustrated by our 

case studies – should be considered, especially if the parties to such a conversation pursue a 

voluntary resolution of the issues at hand.



This chapter has been published as: Kasdorp, A. and Schakel, L. (2021). Ambiguous signaling in regula-

tory conversations. How miscommunication and hierarchy hamper voluntary regulatee cooperation. 

Administration & Society. Both authors contributed equally to this text.
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7.1  Conclusions

This dissertation examines the supervisory responses of public regulatory agencies (regula-

tors135) to harmful but legal regulatee conduct and in particular why and how these regula-

tors engage in Interventions Beyond the Law. I synthesize the main research �ndings here by 

�rst delineating Interventions Beyond the Law and then revisiting research questions A-D.

7.1.1  Interventions Beyond the Law
The qualitative and quantitative data sets discussed in chapters 3 and 5 suggest that regulators 

encounter harmful but legal regulatee conduct frequently. This dissertation’s focal point is on 

regulators’ supervisory responses to such conduct through extra-legal supervisory interven-

tions, here referred to as Interventions Beyond the Law.136 A generic distinction can be made 

between extra-legal Interventions Beyond the Law and contra legem supervisory practice. 

In this context, contra legem supervisory practice goes against the restrictions that the law 

imposes on the regulator itself (the regulator infringes the law). In contrast, extra-legal su-

pervisory practice is simply not mandated by what the law imposes on the regulatee but it 

does not (necessarily) go against the law as long as the regulator does not apply enforcement 

powers to coerce regulatee conduct without a legal basis to do so (but instead uses other 

means, such as moral suasion). Thus, contra legem supervisory practices infringe upon the 

rule of law by de�nition, whereas Interventions Beyond the Law do not (they may or may 

not be considered legitimate depending on the circumstance of a particular instance – see 

further below).

7.1.2  Addressing the research questions
Research questions A-D approach the dissertation’s focal point – why and how regulators 

engage in Interventions Beyond the Law – from complementary angles (see �gure 7.1). First, 

from the internal point of view of the regulator, research question A asks how a regulator’s 

supervisory response to harmful but legal conduct relates to how it sees its own role. Next, 

research question B asks how this response relates to the characteristics of the environment 

in which the regulator �nds itself (its regulatory domain). The analysis then shifts from an or-

ganizational to an individual level – from the regulator to the inspector, who implements its 

supervisory approach. Here also, we may distinguish an internal viewpoint from the external 

in�uence that impacts why and how the regulator engages in Interventions Beyond the Law 

135  Note that in this context ‘regulators’ refers to (semi-)public agencies that oversee compliance with a particu-
lar set of regulations, rather than the legislature.

136  The ‘Intervention Beyond the Law’ concept encompasses all supervisory actions by regulators in their regu-
latory domain intended to elicit regulatee conduct that is not required by the regulations that the regulator 
is mandated to enforce. It excludes ‘regulatory reform’, which refers to actions intended to change applicable 
regulations.



188

C
ha

pt
er

 7

through its inspectors. Speci� cally, research question C asks how inspectors’ own preferences 

impact the supervisory response to harmful but legal conduct. Research question D asks how 

inspectors’ interaction with regulatees impacts that response.

A.  How does a regulator’s supervisory response to harmful but legal conduct relate to its role 

conception?

If, how, and why regulators respond to harmful but legal regulatee conduct re� ects how 

they conceive of their own role and in particular their discretionary attitudes towards 

their enforcement mandates (see chapter 2). This dissertation discerns four ideal-types of 

discretionary attitudes towards a regulator’s enforcement mandate across a spectrum, from 

narrow to expansive (Law Enforcer, Legislative Agent, Societal Broker, Public Architect). The 

resulting typology includes contrasting answers to fundamental questions about the objects 

of Interventions Beyond the Law, the norms employed, the rationale of this supervisory 

practice, and its methods.

On the narrow end of the spectrum, a Law Enforcer type will refrain from Interventions 

Beyond the Law and may not even regard harmful but legal regulatee conduct as a problem 

that it should concern itself with. In contrast, the expansive side of the spectrum contains 

regulators that focus on creating public value (Moore 1995), which includes both the spirit 

of the regulations they oversee and more broadly the underlying stakeholder and societal 

interests they are set up to serve. Such Public Architects autonomously consider if and how 

to avert harmful regulatee conduct in their regulatory domain. For them, whether or not 

this harmful conduct is illegal may be merely one question to consider amongst others 

and Interventions Beyond the Law may be one amongst a rich arsenal of regulatory and 

supervisory tools at their disposal.

Interventions Beyond the Law themselves can cover a wide spectrum of actions, ranging 

from relatively ‘light touch’ to outright intrusive. Regulators can initiate informal, one-on-

one conversations with regulatees or industry organizations, intended to convince them to 

voluntarily adopt pro-social practices not prescribed by regulations, and/or avert harmful or 

socially undesirable business practices. They might also apply public pressure, for instance, a 

Figure 7.1 – Main � ndings presentation structure
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�nancial regulator that publicly appeals to �nancial institutions’ societal awareness to curb 

salary arrangements.137 And the spectrum of actions could extend all the way to regulators 

who apply enforcement powers even though the speci�cally applicable regulations may not 

have been breached. An example of this would be an education regulator that attempts to 

enforce its extra-legal school assessment framework, pressured by the secretary of state to 

close down a “deeply distrusted” Islamic school by, “if necessary, sidestepping regular educa-

tion regulations.”138

The exploratory research points out how all role conceptions and associated supervisory 

attitudes towards harmful but legal regulatee conduct – ranging from narrow to expansive – 

come with distinct challenges. Based primarily on interviews with supervision professionals 

across a broad range of regulatory domains, this research highlights the manifold challenges 

as well as coping strategies that regulators adopt.

One core challenge that regulators face is how to e�ectively challenge the legitimacy of 

harmful but legal corporate conduct without overstepping their own boundaries by an 

overly aggressive stance. Regulators who consider it part of their role to avert regulatees 

from exploiting loopholes in regulations (‘Legislative Agents’) may �nd this task alike to 

playing a cat and mouse game. They display numerous supervisory strategies to deal with 

this challenge, ranging from reticent to intrusive. On the reticent side, regulators may simply 

hide behind procedures and technicalities. They may also adopt a range of responses: a con-

structively framed response, e.g., promoting the spirit of the law in their communications; 

a technical response, e.g., intensifying supervisory e�orts such as inspections with regard to 

loophole-seeking regulatees; or a more intrusive response, e.g., generating negative publicity 

for a regulatee or putting personal pressure on a regulatee representative (e.g., an executive).

A second core challenge that regulators face when engaging with harmful but legal conduct 

is how to balance the societal interests that they uphold with the private corporate interests 

involved in this legal conduct. After all, in this extra-legal setting there is no prevailing 

primacy to uphold the interests protected by regulations that might preempt such a trade-o�. 

Balancing various societal interests that may be at odds with each other is a related challenge. 

‘Societal Broker’ type regulators that consider it part of their role to balance such interests 

may deal with these challenges by frequently engaging in extrajudicial conversations with 

numerous stakeholders. In these conversations, they may downplay the con�ict of interest at 

137  https://www.nrc.nl/nieuws/2015/04/09/afm-�nanciele-sector-beseft-onvoldoende-dat-verandering-
nodig-is-a1496937

138  https://www.nrc.nl/nieuws/2020/01/21/vonnis-haga-lyceum-test-voor-onderwijsinspectie-a3987671; 
https://www.nrc.nl/nieuws/2019/12/16/van-de-onafhankelijke-onderwijsinspectie-is-weinig-meer-
over-a3984028
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stake and may also negotiate a compromise as to what extent the harmful but legal conduct 

should be altered. A regulator’s stance in this process is a�ected both by the pressure it 

experiences to resolve the situation and by how much pressure it can exert on the regulatee.

A third core challenge regulators face is how to counteract harmful but legal corporate 

conduct while upholding the legitimacy of their societal role, of their interventions, and 

of the regulatory norms by which they judge this harmful conduct. ‘Public Architect’ type 

regulators may assume an expansive role in steering the regulated industry’s conduct to 

serve the public interest, but this positioning is never undisputed. And in the absence of 

applicable regulations, these regulators also have no self-evident role in determining which 

norm should apply to determine whether conduct is ‘harmful’. Regulators might encourage 

and embrace self-regulation, or simply conceive of their own informal norms (‘we �nd this 

harmful because…’). The former approach has more legitimacy with the regulated industry 

(‘these are your own �eld norms!’), but regulators have little control over self-regulatory 

norms’ development, content, and interpretation. Vice versa, the latter approach – regulators 

introducing their own extra-legal norms – provides little legitimacy but more control. This 

trade-o� presents regulators that assume a Public Architect role with yet another dilemma 

that they cannot fully resolve.

B.  How does a regulator’s supervisory response to harmful but legal conduct relate to domain 

characteristics?

Interestingly, out of the interviews conducted with representatives of 23 Dutch regulators 

across a broad range of domains, only one interviewee expressed that his agency never takes 

harmful but legal regulatee conduct into account in its supervisory practice. This suggests 

that, at least in the Dutch context, most regulators do engage in Interventions Beyond the 

Law, at least occasionally.

The research suggests that the extent to which regulators feel the need to undertake Interven-

tions Beyond the Law and the shape these interventions take depend on characteristics of a 

regulatory domain. For instance, a rapidly evolving domain that often features new emerging 

business models may have more need for such interventions than a stable one. More generally, 

a domain dominated by prescriptive rules can have more need for Interventions Beyond the 

Law than one governed by system-based, principle-based, or outcome-based regulations.

The domain of health risk regulation provides an insightful example. Health risk regulations 

tend to be elaborate, complex, and open to interpretation. This leads to inspectors and regu-

lated practitioners instead relying on �eld norms that only partially overlap with regulations. 

In this context, inspectors may leverage Interventions Beyond the Law without practitioners 
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or even inspectors themselves being aware of it, which evokes particular legitimacy compli-

cations. Indeed, it may be unclear whether a particular pattern of harmful conduct is legal or 

not, depending for instance on the interpretation of a regulatory principle. In such cases, it is 

equally unclear whether a supervisory intervention to avert this harmful conduct should be 

quali�ed as an Intervention Beyond the Law at all.

Yet another example, the health care and food industries’ particular sensitivity to reputational 

damage also a�ects how inspectors engage in Interventions Beyond the Law. Inspectors, for 

instance, construct Interventions Beyond the law that avert regulatees’ harmful but legal 

conduct by generating negative publicity for them. They thus leverage these organizations’ 

need to uphold their societal ‘license to operate’ (their support from customers and the 

public at large). And health regulators’ own reputation sensitivity provides an additional 

incentive to engage in Interventions Beyond the Law that prevent or mitigate imminent 

health care scandals, especially if current regulations cannot support adequate supervision 

and enforcement interventions.

C. How do inspectors’ preferences impact the supervisory response to harmful but legal conduct?

The interviews conducted indicate that regulators rarely adopt an explicit formal policy on 

how they respond to harmful but legal conduct in their supervisory regime. Their response 

or lack thereof rather tends to emerge as a feature of ongoing supervisory practice. Inspec-

tors, rather than the regulators that they represent, may thus be the primary actors coping 

with the aforementioned challenges that harmful but legal conduct presents. In this context, 

besides a regulator’s discretionary attitude and domain characteristics (research questions 

A and B), the mindset of the inspectors who enact its supervisory practice – including any 

Interventions Beyond the Law – substantially impacts a regulator’s response.

This dissertation proposes a quantitative model featuring several signi�cant factors in inspec-

tors’ mindset that in�uence the supervisory response to harmful but legal conduct. First, 

inspectors seem more likely to undertake Interventions Beyond the Law if they feel they 

understand their employer’s broader policy stance towards harmful regulatee conduct.139 In 

the absence of a formal policy on the appropriateness of Interventions Beyond the Law, 

inspectors can take their cue from other policy components. One example of such a policy 

component is the regulator’s view on a problem-focused supervision approach (Sparrow 

2000, 2020), which aims to sustainably avert socially harmful conduct rather than focus 

139  Note that, out of the regulators whose inspectors were approached to conduct the survey that delivered this 
�nding, only one had expressed an explicit policy not to take harmful but legal conduct into account in its 
supervisory practice.
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on obtaining regulatory compliance. Another example is the role that the regulator adopts 

towards promoting self-regulation and towards pro-social business conduct beyond regula-

tory requirements.140

Second, regardless of organizational policies, personal orientation plays a role. Inspectors 

seem more prone to Interventions Beyond the Law if they themselves take an outcome-

driven viewpoint towards harmful but legal conduct and/or an activist enforcement stance.141 

Interestingly, the data analysis indicates no in�uence here of demographic personal features 

such as age, work experience, and gender.

And �nally, less surprisingly, the more harmful but legal conduct occurs in a regulatory 

domain, the more likely inspectors seem to undertake Interventions Beyond the Law. Besides 

the simply higher numbers – more such conduct implies more opportunities to intervene – 

inspectors who routinely observe harmful but legal conduct might be more prone to regard 

this as an inherent feature of their regulatory domain, rather than an anomaly, and therefore 

�nd that this issue requires a considered response (which can include Interventions Beyond 

the Law as well as regulatory reforms).

D.  How do inspectors’ interactions with regulatees impact the supervisory response to harmful but 

legal conduct?

Inspectors tend to undertake an Intervention Beyond the Law through interaction with 

regulatee representatives, and this interaction itself also a�ects how and to what extent the 

Intervention Beyond the Law may be e�ectively implemented. In the singular context of 

harmful but legal conduct, this interaction is an inherently two-sided ‘game’ as an inspector 

depends on the regulatee representative’s voluntary cooperation to avert the harmful but 

legal conduct. In this game, both represented organizations, regulator and regulatee, may aim 

to shift the other’s position either directly – e.g., through moral or substantive argumentation 

– or by leveraging its legitimacy vulnerability: the regulator can harm the regulatee’s social 

legitimacy (Gunningham et al. 2004) e.g., through negative publicity (Klijn et al. 2016; Van 

Erp 2013), but the regulatee can also damage the regulator’s informal authority by asserting 

– either publicly or in direct interaction – that it oversteps its mandate and has “gone rogue” 

140  It may be theorized – this was not researched quantitatively – that inspectors’ familiarity with such policy 
components provides them with the con�dence they need to undertake a potentially controversial step such 
as an Intervention Beyond the Law.

141  See chapter 5 for an elaboration of these constructs.
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(Sparrow 2020, p. 18).142 Especially if regulator and regulatee interact frequently (a ‘repeated 

game’; Scholz 1984) both parties thus need to balance their short term e�cacy and long term 

legitimacy (obtaining results now versus remaining credible in future interactions).

Three parallel case studies of inspectors’ interactions with regulatees in the health care 

regulatory domain help to clarify the real-life subtleties involved in this game. They feature 

harmful but legal conduct that leads to a de�cient governance of the regulatees’ health care 

organizations. The cases show how inspectors may fail to obtain voluntary cooperation in 

face-to-face meetings with regulatee representatives, due to discrepancies between inspectors’ 

thoughts and the relational signals they express during these meetings as well as discrepancies 

between their relational signals and those of regulatee representatives. The inspectors in these 

cases tended towards a hierarchical relationship, which was incongruent with the horizontal 

relationship that regulatee representatives tended towards. The case studies illustrate how 

such a ‘shadow of hierarchy’ e�ect can frustrate the intention to arrive at a joint substantive 

focus on averting a pattern of harmful but legal conduct. This e�ect can therefore undermine 

the legitimacy of Interventions Beyond the Law and render them ine�ective.

7.2  Academic implications

7.2.1  Scholarly contributions of this dissertation
The research presented here extends current scholarly knowledge by providing conceptual 

and empirical insight into Interventions Beyond the Law as a supervisory response to harmful 

but legal regulatee conduct. The dissertation thereby makes several academic contributions.

First, prior to this dissertation, regulators’ supervisory response to harmful but legal conduct 

had not yet been addressed as a separate research topic. Thus, similar as in recent years regu-

latee ‘conduct beyond compliance’ has been identi�ed and since then developed further as a 

separate research topic (e.g. companies outperforming the environmental regulatory require-

ments imposed on them – see Gunningham et al. 2004; Borck and Coglianese 2011), so this 

dissertation aims to provide the groundwork for further dedicated research into regulators’ 

supervisory Interventions Beyond the Law. The dissertation �lls this research gap by de�n-

ing, conceptualizing, and empirically exploring Interventions Beyond the Law. It explores 

systematically why and how regulators undertake such interventions. The dissertation also 

presents particular quantitative and qualitative �ndings focused on two particular aspects 

142  As the regulator’s informal authority – granted by industry and other stakeholders – is crucial in obtaining 
regulatee compliance without having to resort to costly enforcement measures, the regulator has an incen-
tive to preserve this stakeholder legitimacy and respect the boundaries implied by its societal mission.
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of Interventions Beyond the Law, namely the viewpoint of inspectors and the setting of 

supervisory interactions.

Second, this dissertation extends the spectrum of typologies that is based on how narrowly 

or broadly regulators de�ne their supervisory mandate (see Coslovsky et al. 2011) into the 

extra-legal territory (i.e., towards the broad side of the spectrum). It thus provides an addi-

tional reference point for scholarly exploration of the range of potential mandate interpreta-

tions by regulators in their regulatory practice. Exploring such mandate interpretations is not 

only of interest in itself, it can also help explain the strategies, styles, and instruments that 

regulators use to deliver on this mandate. How regulators respond to the speci�c challenges 

inherent to harmful but legal regulatee conduct might be indicative of their mission and 

mandate interpretation more broadly.143 This e�ective interpretation – realized in supervisory 

practice, rather than in formal foundational documents – may not be evident from a regula-

tor’s institutional and regulatory set-up yet it can have a substantial impact on performance 

(Sparrow 2020). Interventions Beyond the Law may thus provide an alternative research angle 

to approach such e�ective mission and mandate interpretations alongside more traditional 

‘bureaucratic formalism’ and ‘mission creep’ prisms. This may thus be a fruitful research angle 

to compare enforcement approaches and associated cultures more broadly.

Third, this dissertation expands upon recent street-level bureaucrat research in the area of 

regulatory enforcement (Pautz et al. 2017; Raaphorst 2018; De Boer 2018; De Boer et al. 

2018). Much of this body of literature focuses on the various ways street-level inspectors 

exercise their discretion and thereby cope with the challenges they face in their profession. 

The particular context of harmful but legal regulatee conduct eminently provides such chal-

lenges, as inspectors cannot rely on regulations to avert this conduct. The research provides 

qualitative insight into inspectors’ considerations and ways of coping with challenges in this 

particular context. It underscores the importance of studying individual inspectors’ prefer-

ences in understanding and predicting strategic conduct of the regulators they represent. 

Based on the quantitative research component, the dissertation proposes an additional Activist 

enforcement stance that is not featured in mainstream street-level bureaucrat research (which 

may be particular to this context). The �nding that the context of harmful but legal regulatee 

conduct generated an additional enforcement stance144 suggests that such particular contexts 

143  Both the interview �ndings discussed in chapter 3 and the survey �ndings detailed in chapter 5 attest to this.
144  Note that this ‘additional’ enforcement stance emerged from ex post factor analysis of the given data rather 

than from earlier theory (see chapter 5).
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can provide additional richness and nuance to extant quantitative street-level bureaucrat 

research.145

Fourth, this dissertation contributes to research strands focused on understanding the com-

plexities that emerge from the interaction between inspectors and regulatee representatives 

in supervisory practice.146 By way of theory formation, it suggests a conceptualization of this 

interaction as a legitimacy game featuring two levels of interplay (a primary level focused 

on a�ecting the other party’s stance in the short term and a subjacent level focused on af-

fecting his long term legitimacy). This conceptualization �ts in with e.g. Tyler’s (1997, 2006) 

relational perspective on regulatory legitimacy. By way of theory application, the dissertation 

contributes to relational signaling theory. It shows how this constitutes a viable approach 

to empirically analyze interactions between inspectors and regulatee representatives and 

identify e�cacy and legitimacy issues that emerge in this context. The qualitative richness of 

the case material presented also empirically substantiates that such supervisory interactions 

are constitutive of the regulatory process rather than ancillary, which is a central contention 

of much current regulatory theory (e.g. Black 1997, 2002; Fineman 1998; Hedge et al. 1988; 

Hutter 1997; Pautz 2009; Pautz et al. 2017).

7.2.2  Limitations of this research
The most prominent limitation of this dissertation is that its primary data stems only from 

Dutch regulatory jurisdictions. This is a relevant limitation especially as several factors can 

make the occurrence of Interventions Beyond the Law in the Netherlands more likely than 

elsewhere. First, Dutch regulators typically have little or no independent powers to issue new 

substantive regulations in light of any harmful but legal regulatee conduct that they observe. 

They typically depend on the legislature for this. That dependency could make them more 

inclined to undertake Interventions Beyond the Law, as they cannot control the progress and 

outcome of any regulatory reform process and might feel that in the meanwhile they must 

‘do something’ in the face of ongoing harmful conduct. In contrast, a regulator in control of 

regulatory reforms might rather focus on expediting this process. Second, it is conceivable 

that the supervisory approach dominant in the Netherlands also facilitates Interventions 

Beyond the Law more than the prevalent approach in other countries. The Dutch approach 

145  Speci�cally, survey questions geared towards such a particular context can elicit from respondents a perspec-
tive that is not fully covered by the ‘standard’ enforcement styles found in generic street-level bureaucrat 
research.

146  This research domain sits ‘in between’ research on inspectors’ enforcement styles and research on regulatee 
representatives’ compliance motivations.
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tends to be distinctly deliberative in its supervisory interactions with regulatees.147 This facili-

tates Interventions Beyond the Law, which typically occur in such a deliberative setting (the 

cases analyzed in chapter 6 provide a good example of this).148 Third, an enforcement culture 

that considers legal restrictions on government powers of paramount importance – such as 

in the United States – might be less conducive to Interventions Beyond the Law given that 

such interventions are not restricted by law in the same manner as ‘conventional’ supervisory 

interventions.

If Interventions Beyond the Law are more common in the Netherlands than elsewhere, the 

impact of this on the purposes of this dissertation seems nonetheless acceptable. The research 

is focused on why and how regulators engage in Interventions Beyond the Law, rather than 

how often.149 More speci�cally, the theoretical typology of discretionary attitudes towards 

harmful but legal conduct would seem applicable in other contexts. And similar expectations 

arguably apply to the primal supervisory challenges that this conduct poses in various juris-

dictions, the basic factors driving the viewpoints of inspectors, and the relational signaling 

fundamentals that drive supervisory interactions through which Interventions Beyond the 

Law may be implemented. Indeed, there is an advantage to �rst exploring the phenomenon of 

Interventions Beyond the Law in a setting where these interventions occur frequently. Such 

a setting may be expected to generate a broad spectrum of factors that in�uence regulators’ 

Interventions Beyond the Law as well as rich insight into how this in�uence comes about.

A related limitation of the presented research is that the data does not support generalized 

assertions on the relevant di�erences between domains (e.g., health care versus telecom or 

�nancial sector supervision) even though this can be a signi�cant factor determining why 

and how regulators engage in Interventions Beyond the Law. It is, for instance, conceivable 

that health care regulators relate di�erently to Interventions Beyond the Law than telecom 

147  The Dutch regulatory culture might be compared to the “cooperative” approach to regulation found in 
Scandinavian countries (May and Winter, 2000). The OECD (2010, p. 13) observes that the generic Dutch 
approach to regulation “...is based on the corporatist philosophy, which emphasizes the principles of con-
sensus building and the use of expert advice to improve regulatory quality…”.

148  Inspectors with an outcome-driven viewpoint or activist enforcement stance, who can be inclined to 
engage in Interventions Beyond the Law, might adjust their stance towards harmful but legal corporate 
conduct and Interventions Beyond the Law depending on local context: how common are Interventions 
Beyond the Law in their local context and what responses to Interventions Beyond the Law may be ex-
pected from local political and business stakeholders? At the institutional level, enforcement agencies and 
inspectors may also be expected to adapt their approach to the context of their jurisdiction (as argued by 
Lo, Fryxell, and Van Rooij, 2009).

149  The aforementioned lack of control over the regulatory reform process and deliberative regulatory approach 
may set Dutch regulators apart in this regard, which might skew the data set. However, there is no reason to 
assume that other factors, considerations, and motivations in the Dutch context also vary to an extent that 
they detract from the value of the exploratory insights derived from the data.
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regulators due to inherent di�erences between their respective domains. Substantiating 

generalized assertions of this kind would likely require comparative data across domains in 

di�erent countries or regions.

7.2.3  Opportunities for further research
This dissertation points towards a range of future research opportunities, both on Interven-

tions Beyond the Law and supervisory practice more generally. With regard to Interventions 

Beyond the Law, the �rst, most apparent descriptive knowledge gap is how such interven-

tions and the underlying supervisory challenges play out in regulatory settings that vary from 

the Dutch context that has generated the primary data for this dissertation (see also previous 

section). Research focused on other regions may, for instance, replicate the qualitative and 

qualitative research, compare its �ndings with those presented here, and seek to correlate any 

contrasting �ndings with regional di�erences. It may also con�rm or revise the proposed 

predictive model of what drives inspectors to undertake Interventions Beyond the Law.

Second, contrasting characteristics of regulatory domains within the same country jurisdic-

tion (e.g., health care versus telecom or �nancial sector supervision) may also come with dif-

ferences in how regulators and their inspectors relate to harmful but legal regulatee conduct 

and Interventions Beyond the Law. Di�erent responses in various regulatory domains may 

re�ect di�erent types of regulation – principle-based regulations may have fewer loopholes 

than rule-based ones and thus trigger fewer Interventions Beyond the Law – or di�erent 

institutional set-ups. In the Dutch context, for instance, the stronger political autonomy 

of ‘ZBOs’ (autonomous public agencies) compared to non-autonomous inspectorates may 

enable a broader attitude towards the regulator’s mandate, which more readily facilitates 

Interventions Beyond the Law.150 Understanding this impact of domain characteristics would 

likely require a combination of qualitative and quantitative techniques. For instance, map-

ping out impactful domain characteristics and assessing how much of regulators’ overall 

supervisory e�orts are directed towards averting harmful but legal conduct. The value of such 

comparative research can extend beyond the speci�c research topic of supervisory responses 

to harmful but legal regulatee conduct. Harmful but legal regulatee conduct might turn out 

to be a meaningful ‘litmus test’ given that regulators’ response to such conduct re�ects their 

discretionary attitude towards their mandate more broadly and inspectors’ response may 

re�ect their overall professional stance.

Third, future research might generate further insight into Interventions Beyond the Law 

as such. For example, it may clarify further what determines the e�cacy – or lack thereof 

150  In the minimal adequate model presented in chapter 5, inspectors working for a ZBO observe signi�cantly 
more Interventions Beyond the Law.
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– of Interventions Beyond the Law, either as a temporary measure to bridge the gap until 

regulatory reforms can be implemented or as an intrinsic component of a regulatory regime. 

Following up on the relevant exploratory �ndings throughout this dissertation (e.g. chapters 

3, 4, and 6), such research might disentangle the institutional, personal, and contextual fac-

tors that likely determine if Interventions Beyond the Law ‘work’ (and to what extent this 

e�cacy endures or diminishes over time). And this research may also distinguish between 

various forms of Interventions Beyond the Law. For instance, what are the qualitative dif-

ferences, if any, between supervisory interventions that avert harmful but legal conduct and 

supervisory interventions that promote equally unregulated pro-social conduct? And how do 

those di�erences impact the likely e�cacy and legitimacy of the intervention?

Fourth, in addition to the descriptive research opportunities highlighted above, scholars may 

also elaborate the implications of the Interventions Beyond the Law phenomenon from 

a normative perspective (see section 1.3.1 and Wright and Head 2009). Such prescriptive 

regulatory theory may not only argue whether Interventions Beyond the Law are appropri-

ate as such. It might also aim to identify which factors render such interventions more or less 

appropriate. This dissertation’s exploratory and analytical �ndings provide ample handholds 

to identify factors that determine the appropriateness of Interventions Beyond the Law. For 

instance, one might argue that the elemental questions employed in chapter 2 to distinguish 

four ideal-type attitudes towards a regulator’s mandate (regarding its regime’s objects, norms, 

rationale, and methods) can also highlight considerations that make Interventions Beyond 

the Law more or less �tting. The supervisory challenges explored in chapter 3 and the 

sector-speci�c considerations supplemented in chapter 4 may also provide arguments for 

or against the appropriateness of Interventions Beyond the Law. For example, the social 

function of health related services, the vulnerability of its customers, and the ensuing societal 

expectations towards regulatees might more easily legitimize Interventions Beyond the Law 

in this sector compared to a sector characterized by relations on equal footing between pro-

fessional contract parties (e.g., wholesale capital markets). At the level of distinct regulatory 

interactions, analysis of (in)congruence of relational signals and types (chapter 6) may prompt 

theory development on the legitimacy of such interactions, based on a shared understanding 

of the regulatory relationship.151 Those �ndings may also suggest how the regulatees’ perspec-

tive should be taken into account.

151  For instance, a conceptual and/or empirical connection might be explored between types of regulatory 
relationship and types or sources of legitimacy. Etienne’s (2012) Self-interest relationship type may be associ-
ated with pragmatic legitimacy (see e.g. Black 2009), the Authority type with institutional legitimacy (see 
e.g. Almond 2007), the Legality type with formal (legal) legitimacy (see e.g. Beetham 2013), the Judgement 
type with public interest-based legitimacy (see e.g. Moore 1995), and the Solidarity relationship type may 
be associated with relational legitimacy (see e.g. Tyler 1997).
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7.3  Implications for practice

This dissertation examines regulators’ responses to harmful but legal conduct, and in par-

ticular why and how they engage in Interventions Beyond the Law. Its �ndings can thus add 

structure and substance to re�ections and decisions on how to respond to harmful but legal 

conduct.

Below, I address how the dissertation �ndings may be applied in practice, �rst within an 

individual regulatory domain and then at a broader societal level. These levels are clearly in-

terlinked. For instance, a regulator re�ecting on whether to undertake Interventions Beyond 

the Law should factor in how this �ts with the broader societal setting in which it �nds itself.

7.3.1  Implications for regulators’ supervisory approach
First and foremost, regulators might be expected to promote compliance with regulations. 

Engaging harmful but legal regulatee conduct through Interventions Beyond the Law falls 

outside of that core responsibility and may thus be counter intuitive. Nevertheless, Regula-

tors’ societal responsibility requires that they explicitly consider it (as well as any broader 

consequences), regardless of the outcome of those considerations. This section provides input 

to that purpose.

Harmful but legal regulatee conduct should trigger regulators to re�ect more broadly on 

their supervisory strategy. Whether or not formal mandate arrangements say so explicitly, 

they are given a supervisory mandate to ful�ll an underlying societal purpose (e.g., ensure 

fair treatment of consumers in their domain, oversee safety measures, promote transparency, 

etc.). This particular purpose is therefore a good starting point for regulators’ strategic re�ec-

tion. On that basis, regulators may be expected to make subsequent choices that enable them 

to ful�l their purpose e�ectively and legitimately, and thereby create optimal public value 

(Moore 1995) – which may or may not include averting harmful but legal conduct through 

Interventions Beyond the Law, if that conduct is at odds with this societal purpose. How 

closely regulators adhere to their supervisory mandate is thus a crucial matter of supervision 

strategy. And the way regulators respond to harmful but legal regulatee conduct speci�cally is 

a litmus test of their discretionary stance towards their supervisory mandate.

Regulators’ stance towards their supervisory mandate can be expressed in how they de�ne 

their operational scope (see e.g. Sparrow 2020). Arguably, regulators should choose deliber-

ately whether that scope contains, for instance, loophole-seeking conduct, emergent societal 

risks, and/or intentionally unregulated risks (e.g., risks associated with regulatees’ organi-

zational culture). What choices regulators make should be derived from re�ection on the 

type of norms that they take into account. For instance, should industry and societal norms 
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that are not encoded in regulations in�uence regulators’ supervisory priorities and informal 

interventions? Furthermore, these choices also interact with choices on which stakeholder 

viewpoints to prioritize, what supervisory methods to use (e.g., formal vs. informal, see e.g. 

chapter 4), as well as the regulator’s broader supervisory approach (e.g., a compliance-focused 

or risk-based supervisory strategy).

A range of viable strategic choices is available to regulators in the face of harmful but legal 

conduct, depending on how well their choices �t with multiple context factors.152 But 

regardless of how regulators choose to respond, the research indicates that in most domains 

harmful but legal conduct is a key issue to contend with rather than a marginal one. And 

re�ecting on this response is valuable for a number of reasons. First, the occurrence of harm-

ful but legal conduct is an inherent result of several limitations of regulatory frameworks (e.g., 

loopholes, emergent societal risks, intentionally unregulated harmful conduct, interpretation 

issues regarding open-ended norms and principles). It is thus a fundamental supervisory 

challenge rather than accidental. Second, a regulator’s response to harmful but legal regulatee 

conduct – and to the challenges that come with that – can have a major impact on its 

e�cacy and reputation (see chapter 3). And third, re�ecting on how to respond to harmful 

but legal conduct generates the additional bene�t of re�ecting on the values and interests 

that a regulator aims to uphold as well as on the way it interacts with regulatees (e.g., primar-

ily hierarchical versus non-hierarchical interactions, see chapter 6). This, in turn, impacts a 

regulator’s entire supervisory practice, including its practice towards regulated conduct.

Within the range of options available to regulators, ignoring harmful but legal conduct 

altogether would rarely seem a justi�able option. Given regulators’ central role and authority 

within their regulatory domain as well as their privileged access to data, they are in a unique 

position to identify and analyze emergent risks due to harmful but legal conduct (compare 

Wetenschappelijke Raad voor het Regeringsbeleid 2013). This position arguably comes with 

associated responsibilities towards society. Thus, at a minimum, regulators should systemati-

cally ful�ll such a monitoring function and channel their �ndings to the appropriate regula-

tory reform function within or without the regulatory body itself (regulatory advocacy, see 

e.g. chapter 2). These �ndings may or may not come with a recommendation to regulate but 

in either case regulators can clarify whether they intend to undertake supervisory action in 

light of the highlighted emerging risks and what outcome they foresee of any such action. 

That clari�cation may then be taken into account in considerations on whether or not to 

undertake regulatory reforms.

152  These context factors are discussed throughout this dissertation. Prominent examples include the prevalence 
of harmful but legal conduct in a particular domain, the characteristics of the regulated industry, a regula-
tor’s stage of developmental maturity, and the institutional, regulatory, political, social, and cultural setting in 
which it �nds itself. See also the future research segment of section 7.2.
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If a regulator chooses to do more than regulatory advocacy to address harmful but legal 

conduct, a range of particular policy, organizational, and operational implementation consid-

erations presents itself, as consecutively illustrated below.153

At the policy level, the �rst substantive questions to emerge are what counts as ‘harmful’, 

who gets to decide this, and based on what process. Whereas regulations themselves formally 

legitimize a supervisory intervention towards regulated conduct – the regulations assumedly 

codify what counts as ‘harmful’ and for that reason illegal conduct – no such institutional 

legitimacy is provided when mitigating unregulated risks. And even if a regulator can point 

towards its statutory objectives (e.g., good quality healthcare, fair markets) to derive its 

criteria for ‘harmful’, there may be inherently more subjective judgement involved to mark 

particular regulatee conduct as such. Thus, to make up for a lack of institutional legitimacy, 

regulators engaged in Interventions Beyond the Law should arguably invest in additional 

procedural measures to promote psychological legitimacy (Tyler 1997, 2006). Such measures 

may include consulting with relevant stakeholders (e.g., the public, political and institutional 

stakeholders, industry representatives, experts) to take their views into account on what 

counts as ‘harmful’, both generically and in signi�cant cases; adopting a policy document 

outlining how the regulator conducts such assessments (process, criteria), how it sets relevant 

priorities, and how it engages with harmful but legal conduct; ensuring that the regulator’s 

inspectors are thoroughly aware of this policy – as factor analysis featured in chapter 5 shows 

that better awareness of such policies facilitates inspectors’ actions – and comfortable with 

its application; emphatically sharing and discussing this policy with stakeholders (Sparrow 

2020); periodically reporting on the regulator’s supervisory activities with regard to harmful 

but legal conduct (e.g. in the annual report); and making the regulator accountable towards 

its political principal for its priority choices and supervisory results with regard to harmful 

but legal conduct.

At the organizational level, systematically mitigating risks associated with harmful but legal 

conduct puts particular demands on the organization’s structure and primary processes. 

Harmful but legal conduct may often take unexpected forms that may not be addressed 

e�ectively via standard supervisory processes but rather require one-o� projects (Sparrow 

2020). Newly emerging unregulated risks may be especially di�use at �rst, and without 

direct precedent, and addressing them may require novel approaches. Thus, in addition to 

the organizational measures required to conduct a partially project-based organization, the 

regulator should consider whether its sta� composition and associated skills and attitudes are 

153  To an extent, the considerations discussed here can also present themselves in other regulatory settings. For 
instance, if regulations prescribe fuzzy goals, such as ‘appropriate care’, whose interpretation and application 
generates substantial uncertainly in supervisory practice. However, these considerations are especially salient 
if applicable norms are entirely absent.
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conducive to e�ectively address harmful but legal conduct. For instance, an operational sta� 

of inspectors with a predominantly legal viewpoint and little to no outcome-driven view-

point and activist enforcement stance (see chapter 5) may be too reluctant to engage harmful 

but legal conduct to e�ectively implement such a policy decision. In addition, targeting 

harmful but legal conduct also requires the ability to analyze outside prede�ned – regula-

tory compliance-focused – parameters, and the mitigation of such conduct tends to require 

particular communicative experience (see chapter 6) and creative abilities to come up with 

novel supervisory solutions. Regulators should therefore sta� any project teams that engage 

harmful but legal conduct with professionals that jointly combine the required attitude, 

experience, and capabilities (likely multidisciplinary teams).

At the operational level, while regulators and their representatives (inspectors) engage a 

particular case of harmful but legal regulatee conduct via an Intervention Beyond the Law, a 

re�exive approach may be crucial for both e�cacy and legitimacy of such an intervention. In 

this context, a re�exive approach implies an ongoing awareness of the divergent nature of the 

intervention and its context. It implies that inspectors adjust their stance towards regulatees 

accordingly, even if this exceeds their ‘comfort zone’. For instance, inspectors should be 

acutely aware of the relational signals exchanged during a regulatory conversation (Black 

2002, Etienne 2012) and how the ‘shadow of hierarchy’ e�ect (Rhodes 2007) may skew the 

interpretation of those signals, maintain an incongruent understanding of the regulatory 

relationship, and avert voluntary cooperation in such a context (see chapter 6). And, depend-

ing on the setting, a re�exive approach might also imply that during regulatory conversations 

inspectors explicitly acknowledge the lack of an enforceable norm, forego the threat of 

enforcement, waive any prerogative to determine unilaterally what conduct is appropriate 

in the absence of such a norm, and show themselves willing to consider alternative views.

Regardless of the policy, organizational, and operational choices that a regulator makes in 

the face of harmful but legal regulatee conduct, it will need to be ready for the unavoidable 

dilemmas and other challenges that these choices come with (see chapter 3). And, given the 

changeable nature of a regulator’s domain, mandate, and stakeholder expectations, it will 

need to periodically reconsider its stance towards harmful but legal regulatee conduct and 

adjust accordingly to maintain its alignment with these external factors.

To facilitate well-founded choices, it can be helpful to realize what is the regulator’s funda-

mental underlying challenge in this context. That challenge is the necessity to make uncertain 

trade-o�s between e�cacy and legitimacy considerations (see also the discussion section of 

chapter 3). For instance, Interventions Beyond the Law may be instrumental to maintain 

the regulator’s ‘stakeholder’ legitimacy (credibility with the public or society at large), but 
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their democratic legitimacy is never self-evident.154 And the regulator must balance these 

legitimacy considerations against the pressure to e�ectively avert harmful conduct in the 

short run – before any regulatory reform may be implemented – as well as the need to not 

overstep the boundaries of its societal mandate (on which its authority and long-term e�cacy 

likely depend, see Moore 1995).155 The less a regulatee is in a position to resist the pressure 

applied through an Intervention Beyond the Law, the more restrained the regulator should 

act to ensure it is not acting unethically (‘twisting arms’) and the higher the accountability 

demands should be. Any e�ective Intervention Beyond the Law that the regulator cannot 

proudly account for in its annual report should be cause for concern. Any such intervention 

that it could not defend in court156 – whether or not the regulatee is realistically in a position 

to initiate such proceedings – would seem unacceptable.

Notably, these e�cacy and legitimacy trade-o�s are inherently undetermined as there is no 

objective manner to assess and balance the various considerations. While calibrating a regula-

tor’s stance towards harmful but legal regulatee conduct, a temporary compromise position 

based on stakeholder dialogue may thus be the optimal attainable result. The only assurance 

that this regulator can assume is that the social legitimacy of its stance will be somewhat 

increased by genuinely engaging in that dialogue and demonstrably taking feedback into 

account.

7.3.2  Implications for regulators’ supervisory policy
How regulators of various domains respond to harmful but legal conduct may vary even 

though they operate within the same industry, country or region. An array of policies towards 

harmful but legal conduct across the various domains might nevertheless contribute to an 

154  According to Sparrow, a regulator that undertakes Interventions Beyond the Law can nevertheless retain 
a commitment to democratic process if it publicly announces its policy to undertake such interventions 
and consults with its stakeholders. He argues that “this is just a di�erent type of democratic process” (Spar-
row 2020, p. 22). Still, such stakeholder engagement pursues a di�erent kind of legitimacy than the formal 
democratic legitimacy provided by a regulatory reform process, executed on the authority of democratically 
elected bodies.

155  A similar, more particular trade-o� can emerge if a regulator, intending to avert harmful but legal regulatee 
conduct, considers which type of norm it will appeal to in this e�ort. A regulator can stretch its interpreta-
tion of open-ended regulatory norms beyond their accepted limits or it can explicate its own norms refer-
ring to what it considers to be societal standards. Such approaches provide the regulator extensive control 
over the normative content but may enjoy little ‘buy-in’ from the regulated community. Alternatively, the 
regulator can adopt any extant industry norms (e.g. so-called �eld norms or self-regulatory standards) or 
promote such norms to be drafted. This a�ords the regulator less control but likely more potential for vol-
untary acceptance and compliance by regulatees (see chapter 3).

156  Depending on the applicable legal framework, an a�ected regulatee might, for instance, seek relief from an 
Intervention Beyond the Law by initiating a civil interim relief procedure even though an administrative 
appeal may not be available due to the informal nature of the intervention.
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appropriate collective approach, if each of these policies re�ects a stance that is �t for that 

domain’s context.

It seems uncertain that a coherent regulatory approach towards harmful but legal conduct 

will emerge spontaneously. For example, in the Netherlands, respondents from indepen-

dent regulatory agencies report signi�cantly more Interventions Beyond the Law than 

inspectorates under direct ministerial control (see chapter 5). This might re�ect that those 

independent agencies adopt a broader role within their domain, outside of the scope that 

their political principal sets out for them, by issuing the regulations for that domain.157 They 

may thus assume more discretion towards their regulatory mandate (see chapter 2). However, 

such institutional di�erences did not come into being bearing in mind what would be an 

appropriate supervisory stance towards harmful but legal regulatee conduct in each domain. 

And the fact that a regulator is independent does not imply that its domain necessitates more 

Interventions Beyond the Law. It thus seems likely that a degree of randomness is involved.

To promote a coherent regulatory approach towards harmful but legal conduct, a common 

policy framework is worth considering (see also chapter 4). Such a policy framework would 

provide the foundation for how harmful but legal regulatee conduct is averted in the various 

regulatory domains across the same industry, country or region. This would ensure that the 

various regulators’ stances form a deliberate and integral part of the administrative arsenal 

of methods towards mitigating harmful conduct. This arsenal likely includes Interventions 

Beyond the Law as well as a range of regulatory reform approaches and other administrative 

policies (see sections 1.2.3-1.2.4).

A common policy framework would, inter alia, set out the factors that should determine 

and delimit each regulator’s stance towards harmful but legal regulatee conduct, considering 

the spectrum of stances available (see chapter 2). This should not only take into account the 

characteristics of the regulatory domain and the type of regulation.158 The policy framework 

would also outline how a regulator and its political principal159 should balance and comple-

ment each other’s e�orts – i.e., if the principal takes a more activist approach to counteract-

ing socially harmful conduct (through regulatory reforms or other policy measures), the 

157  It should be noted that the regulatory governance structure in the Netherlands grants regulators a relatively 
limited degree of regulatory autonomy. Most substantial regulatory reforms require legislative action by the 
central government.

158  E.g., a regulator set up to protect vulnerable consumers or public interests, one set up to safeguard or pro-
mote the proper functioning of a professional market, and one set up to compel regulatory compliance with 
a particular set of regulations might each adopt a di�erent stance to meet the societal expectation that is 
expressed in the regulatory regime.

159  Depending on the political governance structure in a particular jurisdiction the political principal may be 
e.g., a Minister/Secretary of State, parliament, or the legislator.



205

regulator might be more reticent in undertaking Interventions Beyond the Law, and vice 

versa. The institutional challenge to safeguard an appropriate degree of independence for a 

given regulator (Quintyn and Taylor 2002) is a relevant background factor in striking this 

balance, but should arguably not be decisive.160

A common policy framework should not be considered ‘in splendid (administrative) isola-

tion’. If such a framework is drafted and implemented, it should be preceded by public 

and political discussions. Those discussions would uncover and shape societal expectations 

towards regulatory regimes and promote social legitimacy of the policy framework. What 

societal role should regulators assume? What harms should they prevent? What methods are 

acceptable? The �ndings of this dissertation can provide reference points for such discussions.

The broader dialogue suggested here may provide the added bene�t of calibrating regulators’ 

policies with societal expectations and dampening the overregulation re�exes typically trig-

gered by societal incidents (the risk-regulation re�ex, see e.g. Trappenburg and Schi�elers 

2012). The need for such calibration may become more pressing as the pace of change 

accelerates across regulated domains and regulatory regimes increasingly struggle to ‘keep 

up’ (see section 1.2.1).

7.3.3  Maneuvering between Scylla and Charybdis – 
reconsidering legitimacy, ethics, and supervisory 
interactions

Sometimes a regulator may need to undertake Interventions Beyond the Law and thus go 

beyond the regulations it upholds in order to serve their underlying societal purpose even 

though these regulations are inherently not set up to accommodate those interventions. This 

awkward juxtaposition changes the supervisory game the regulator plays in multiple ways. I 

outline a few below.

First, Interventions Beyond the Law always evoke the question whether it is okay for the 

regulator to undertake them. In contrast with many ‘regular’ supervisory interventions, they 

are prone to trigger arguments on legitimacy. Depending on what notion of legitimacy is 

entertained – e.g., ‘rule of law’ legitimacy or ‘public value’ legitimacy (Moore 1995) – these 

may be arguments opposed to an Intervention Beyond the Law (‘Have you no respect for the 

rule of law? Stay with your enforcement mandate!’) or in favor of it (‘How can you stand 

160  Vice versa, a discussion on how a regulator should respond to harmful but legal conduct – and on the degree 
of discretion the regulator employs towards its enforcement mandate, which underlies this response – can 
be a tangible example that provides practical substance to a broader dialogue on regulatory independence 
(for example, the current political debate on this topic in the Netherlands, see e.g. https://www.toezine.nl/
artikel/407/versterk-het-vertrouwen-in-de-onafhankelijkheid-van-inspecties/).












































































































