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Abstract

The human organ trade is proliferating globally. However, far fewer cases have
been prosecuted than would be expected based on estimates of the crime. Research
exploring the challenges to investigating and prosecuting organ trafficking cases is
practically non-existent. Also no studies exist that explain these challenges utilizing
a criminal justice framework. This article aims to explain the legal, institutional and
environmental factors that affected the investigation and prosecution of two organ
trafficking cases: the Netcare case, exposed in South Africa and the Medicus case,
exposed in Kosovo. It analyzes these factors through a comparative, mixed-method
design, utilizing a theoretical criminal justice framework. Both cases constituted
globally operating criminal networks involving brokers and transplant professionals
that colluded in organizing illegal transplants. Both cases contained human traffick-
ing elements, however only the Medicus case was prosecuted as a human traffick-
ing case. Legal uncertainty, a lack of institutional readiness and cross-border col-
laboration issues hampered investigation and prosecution of the Netcare case. The
Medicus case also reported problems during cross-border collaboration, as well as
a corrupt environment and institutional barriers, which impeded a successful case
outcome. Recommendations to improve enforcement of organ trafficking include
improving identification of suspicious transplant activity, strengthening cross-border
collaboration and enhancing whistleblower protection laws.
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Introduction

The global scarcity of human organs has led to an unregulated global organ mar-
ket (Columb 2020; Moniruzzaman 2019). Although official statistics are lacking, the
World Health Organization (WHO) has estimated that approx. 5,000 transplants take
place annually using illegally sourced organs (Budiani-Saberi and Delmonico 2008;
WHO 2007a, 2007b). Global Financial Integrity ranks the organ trade in the top five
of most profitable organized transnational crimes with an estimated annual profit of
up to $1.7 billion (May 2017).

The WHO first condemned payments for organs in its 1987 Resolution, declar-
ing that ‘organs should only be donated freely, without any monetary payment or
other reward of monetary value’ (WHO 1987). The principle of non-payment for
organs has been laid down in various international instruments (Council of Europe
1997; Steering Committee of the Istanbul Summit 2008). Almost all countries pro-
hibit payments for organs (hereafter referred to as ‘organ trade’) (Amahazion 2016;
Council of Europe/United Nations 2009).

In 2000, the United Nations prohibited ‘trafficking in human beings for the pur-
pose of organ removal’ (THBOR) in its Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children (hereafter, Palermo Pro-
tocol) (United Nations 2000). According to this definition, organ trade becomes
human trafficking (hereafter, THB) if an individual is threatened, coerced, deceived
or otherwise exploited for the removal of his or her organs (United Nations 2000).
The Palermo Protocol’s definition has received widespread support. The Council of
Europe’s Convention on Action against Trafficking in Human Beings reproduces the
definition as does the European Union’s directive on preventing and combating THB
(The European Parliament and the Council of the European Union 2011). More than
100 states recognize organ removal as a form of THB in their anti-THB legislation
(UNODC 2016).

Despite the worldwide prohibition, far fewer cases have been identified and pros-
ecuted than would be expected based on estimates of the crime. At the time of writ-
ing, only 14 convictions involving payments for organs and only one THBOR con-
viction have been reported to the Case Law Database of the United Nations Office on
Drugs and Crime (UNODC 2021). A study by the Organization for Security and co-
operation in Europe (OSCE) identified 11 cases that were either charged as THBOR
or where the facts appeared to implicate THBOR, even if they were not charged
as such (OSCE 2013). Only three of these cases resulted in THBOR convictions
(OSCE 2013). The low number of organ trafficking! prosecutions has been attrib-
uted to law enforcement’s lack of knowledge and awareness of the crime, unwilling-
ness of victims to cooperate, medical codes of secrecy and cross-border collabora-
tion issues (De Jong 2017; Holmes et al. 2016; OSCE 2013; Scheper-Hughes 2004).
In the absence of research of prosecuted cases however, knowledge about legal,

! In this paper, I use ‘organ trafficking’ as an umbrella term to denote both ‘organ trade/payments for
organs’ and “THBOR’.
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institutional or environmental factors that may facilitate or constrain investigation
and prosecution of organ trafficking remains non-existent.

This paper aims to improve our understanding of investigations and prosecutions
of organ trafficking through the study of the Netcare -and the Medicus case. The
Netcare case is the world’s first (and so far, only) reported conviction of a hospital
that facilitated over 100 illegal kidney transplants. This case was uncovered in the
Republic of South Africa (hereafter South Africa) in 2003 and criminal proceedings
occurred until 2012. The Medicus case is the world’s first (and so far, only) reported
conviction of a group of medical doctors and brokers who were found guilty of
organized crime and THBOR. This case was uncovered in the Republic of Kosovo
(hereafter Kosovo) in 2008. Both cases contained elements of THB, yet only the
Medicus case was charged and prosecuted as a THB case. Why were these cases
charged and prosecuted differently, despite their similar modi operandi? This article
answers this question utilizing a comparative, mixed-method approach. It explores
the legal, institutional and environmental factors that affected the investigation and
prosecution of these cases and explains the differences in challenges and outcomes
between both cases.

Improving knowledge on organ trafficking prosecutions can enhance our under-
standing of the hurdles that law enforcement authorities encounter and can offer
explanations for why the number of organ trafficking convictions lags far behind
prosecutions of other crimes. Furthermore, the acquired information helps to
improve our knowledge and understanding on how prosecutions of THBOR com-
pare to prosecutions of other forms of THB. This information allows us to identify
challenges that may be specific to investigations of organ trafficking or that may also
occur during investigations of other THB cases. The gathered knowledge can sup-
port the development of guidelines and recommendations for criminal justice pro-
fessionals and can help improve investigation and prosecution of organ trafficking.

Organ trade and trafficking

The human organ trade is driven by an ever-increasing demand for organs. With the
ageing of populations and the growth of diabetes and vascular diseases, the num-
ber of people with organ failure is growing exponentially. Of all organs, kidneys are
highest in demand (Shafran et al. 2014). Approximately 10% of the world’s popula-
tion suffers from chronic kidney failure and approximately 200,000 patients are reg-
istered on kidney transplant wait lists worldwide (ISN 2017). However, only about
65,000 (33%) patients on these lists receive a kidney annually (Council of Europe
2019). The total number of transplants performed worldwide is estimated to be less
than 10% of the global need (Council of Europe 2019). Average wait times are three
to five years and annual mortality rates lie between 15-30% (Council of Europe
2019).

Despite growing attention for the organ trade, scholarly enquiry into this issue
remains scarce (Pascalev et al. 2016). Existing research predominantly describes
the detrimental outcomes associated with selling a kidney on the black market
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(Mendoza 2010; Moniruzzaman 2019; Yousaf and Purkayastha 2015).The sale of
living donor kidneys is the most commonly reported form of organ trade (WHO
2007b). Only few studies focus on other aspects of organ trafficking. These stud-
ies are largely explorative and contain small samples (Columb 2017; Van Balen
et al. 2016).

Organ trade and THBOR are separate crimes, yet, organ trade can become
human trafficking when an action (recruitment, transportation, transfer, harboring
or receipt of persons) followed by the means (threat or use of force or other forms
of coercion, of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person) for the pur-
pose of organ removal is established (De Jong 2017; United Nations 2000).

Only a few empirical studies shed light on organ trade within a THB context, most
of which focus on kidney sales (Columb 2017; Yea 2010; Yousaf and Purkayastha
2015). These studies reveal that kidney sellers are rarely recognized as THB vic-
tims, nor do they recognize themselves as such. Kidney sellers commonly actively
seek recruiters and brokers themselves. Some become recruiters or brokers after
selling their kidney. Sellers —or victims- thus present ‘degrees’ of THB, mean-
ing that they don’t fully conform to the profile of a THB victim. Consequently,
they fall through the cracks of anti-THB responses and lack adequate protection.
What’s more, because most countries prohibit organ sales, kidney sellers who are
not identified as THB victims, risk prosecution. Lacking trust and fearing pros-
ecution from authorities, they therefore rarely report abuses (Yea 2010; Yousaf
and Purkayastha 2015). According to Columb, the non-recognition of kidney
sellers as THB victims and their reluctance to collaborate with law enforcement,
explains the low number of prosecuted cases (Columb 2015). Others attribute
the low number of prosecutions to the trade’s embeddedness in the legal trans-
plant industry, professional oaths of secrecy and the impunity of the medical elite
(Capron et al. 2016; Holmes et al. 2016; Scheper-Hughes 2004).

The low number of prosecuted organ trafficking cases hampers research into
law enforcement responses to this crime. Only very few studies have been per-
formed that shed light on organ trafficking convictions (Ambagtsheer et al.
2016; De Jong 2017; OSCE 2013). A study conducted by the OSCE provides
a rich starting point in exploring criminal justice responses to organ trafficking,
highlighting challenges that arise from the trade’s transnational dimensions and
diverse charging patterns. However, this study did not involve the collecting of
information in the respective countries and lacked access to official documenta-
tion. Furthermore, many of the case proceedings were pending when the report
went to press (OSCE 2013). Consequently, this report offers limited information
on case outcomes or on legal, institutional, or attitudinal challenges that may have
constrained investigation and prosecution. A second study describes three pros-
ecuted cases that were also identified by the OSCE: the Rosenbaum case (uncov-
ered in 2011 in the USA), the Netcare case and the Medicus Clinic case (the latter
two being the focus of the underlying study) (Ambagtsheer et al. 2016; De Jong
2017) However, this study lacks a criminal justice framework that explains law
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enforcement’s responses to these cases. The next paragraph presents the theoreti-
cal framework that conceptualizes the findings of the underlying study.

Theoretical guidance
Legal environment

In order to understand why the number of organ trafficking prosecutions remains low,
it is important to discuss the role of legal and institutional environments on the imple-
mentation and enforcement of new law. Countries have been passing laws against organ
trafficking since the WHO first denunciated payments for organs in its 1987 Resolu-
tion (WHO 1987). In 1991, the WHO adopted a set of ‘Guiding Principles on Human
Organ Transplantation’ which laid the groundwork for national and international ethi-
cal and legal frameworks regulating organ transplants (WHO 1987, 2010). According
to these guiding principles, payment for organs should be banned because it is ‘likely to
take unfair advantage of the poorest and most vulnerable groups, undermines altruistic
donation, and leads to profiteering and human trafficking’ (WHO 2010). Over 50 coun-
tries have adopted laws prohibiting payments for organs (Amahazion 2016; Council of
Europe/United Nations 2009). The law against THB(OR), by contrast, is relatively
new. Most countries didn’t codify the Palermo Protocol’s definition of THB into their
national legislation until after 2010 and many remain untested (United Nations 2018).
Some countries such as the USA,? Venezuela and China have not included ‘organ
removal’ in their anti-THB legislation (UNODC 2016).

Institutional environment

The passage of new laws is only the beginning of the enforcement process. Most
criminal laws do not include measures of accountability, do not specify agencies
responsible for fostering implementation and are often unfunded. As a result, many
legal changes are seen by enforcement officials as politically motivated mandates
that have little to do with the control of crime or maintenance of order (Jenness and
Grattet 2005; Manning 2015).

Criminal justice agencies such as police and prosecutors are responsible for
developing institutional structures that promote an operational understanding and
enforcement of new laws and that overcome institutional resistance (Crank and
Langworthy 1992; Farrell et al. 2014). These structures include adopting policies
that outline the expected responses to new crimes, training officers regarding new
laws, encouraging a shared understanding of the evidence necessary to secure con-
viction and assigning specialized personnel (Gallagher and Holmes 2008). Yet, stud-
ies reveal a history of resistance from law enforcement to new crimes, especially
to THB crimes. In the US for example, research has found that law enforcement

2 The USA’s Federal 2000 Trafficking Victim Protection Act does not recognize the removal of organs as
a form of THB. Some US states however, such as Massachusetts, have included the removal of organs in
their anti- THB legislation.
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agencies have done little to support police and prosecutors in their responses to THB
(Farrell et al. 2014; Newton et al. 2008). Institutional deficiencies include a lack
of specialization among investigative and prosecutorial personnel, a lack of training
and tools and a lack of victim services (Farrell et al. 2014).

New laws are also challenging for prosecutors because the elements of the crime nec-
essary to establish a case are often unclear until tested in court (McPhail and Jenness
2005; Spohn and Horney 1996). Prosecutors are less likely to prosecute cases if they are
uncertain about the outcome of obtaining a conviction (Albonetti 1987; Beichner and
Spohn 2012). Uncertainty avoidance arises in particular in the case of new crimes and/
or ambiguity of terms (Farrell et al. 2016). The impact of legal uncertainty is particularly
significant in the case of THB where key concepts in the definition of the elements of
the crime remain vague. For example, states report differences in their interpretation of
‘abuse of a position of vulnerability’. There is also no agreed upon definition of ‘vulner-
ability’ and ‘exploitation’ (UNODC 2015). This has led to disparities in how states inter-
pret and prosecute THB cases (Bosma and Rijken 2016; Chuang 2014; Farrell et al. 2016;
Newton et al. 2008). In response to an uncertain legal environment, prosecutors have been
found to charge individuals engaged in THB with offenses under other statutes (e.g. pro-
moting prostitution, fraud, rape, kidnapping) where the legal elements of the crime are
more established and where prosecutors believe there is a greater chance of a conviction
(Newton et al 2008). With only four THBOR convictions having been reported world-
wide, it can be predicted that these and other factors inhibiting prosecution of THB are
particularly likely to be true for THBOR cases.

For both police and prosecutors, structures, rules and routines within organiza-
tions are impacted by the local institutional environment (Bromley and Powell 2012;
Han amd Nelen 2017; John and Brian 1977; Maguire and Duffee 2015). The institu-
tional environment comprises the cultural and political forces affecting the organiza-
tion (Garland 2001; Maguire and Duffee 2015). Because the activities of crime con-
trol may not affect or reduce the amount of crime in a community, criminal justice
officials often must justify their existence in other ways (Maguire and Duffee 2015;
Scott 1987). As Crank and Langworthy note, it is difficult to measure the effective-
ness of the police in producing the outcomes demanded by their local environment.
Instead, police seek to produce legitimacy (Crank and Langworthy 1992). Organi-
zational adaptions to environments serve not only practical or functional reasons,
but also serve the need to preserve legitimacy by cultural values or beliefs (Such-
man 1995). As a result, criminal justice agencies adopt practices that reflect external
stakeholders’ values or expectations, even if they maintain their own practices that
are decoupled from policies that are declared publically (Han and Nelen 2017).

Methodology

This study aims to improve our understanding of organ trafficking prosecutions. The
following questions are answered: what were the modus operandi of the perpetrators
in the Medicus and Netcare cases? How were the cases identified, investigated and
prosecuted? What legal, institutional and environmental factors constrained or facili-
tated prosecution of these cases? How do prosecutions of organ trafficking compare
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to other types of THB cases? In addressing these questions, we rely on concepts
from criminal justice theory (legal environment, institutional barriers and environ-
mental factors) to explain and compare law enforcement’s responses to each case.

These cases were selected because of their similar modus operandi: both cases
involved globally operating criminal networks that recruited patients and donors
from different countries and facilitated and conducted illegal transplants in a ‘third’
country. Both cases contained elements of THB (De Jong 2017). However, the law
enforcement responses to these cases strongly differed. Comparing the divergent
responses to- and outcomes of both cases provides an opportunity to identify and
explain the factors that facilitated or constrained their investigation and prosecution.
At the time of writing (2020), this is the first study to shed on light on organ traffick-
ing convictions using a criminal justice framework.

Case study research design

Utilizing a comparative, mixed-method case study research design (Yin 2018), the
research questions are answered through an in-depth exploration of the Netcare case
and the Medicus case. The Netcare case (2003—2012) involved a global network of
brokers, transplant professionals, recruiters, hospitals, blood banks and interpreters
that facilitated over 200 illegal kidney transplants in hospitals across South Africa
between 2001 and 2003. The Medicus case involved a global network of brokers,
doctors, recruiters and a private medical clinic that facilitated 24 illegal kidney
transplants at the Medicus Clinic in Pristina, Kosovo in 2008. The Netcare case was
exposed in 2003 and proceedings ended in 2012. The Medicus case was exposed at
the end of 2008 and the first verdict was issued in 2013. Since then, there have been
appeals and subsequent court decisions, the last being from the Court of Appeals
in 2018. At the time of writing, criminal proceedings in Kosovo are still ongoing.
Although the identified criminal activities in the Medicus -and Netcare cases cov-
ered multiple countries and also led to convictions in Brazil and Israel, this study
focuses exclusively on the criminal justice responses in South Africa and Kosovo.

Data sources

Data was gathered as part of a larger research project, funded by the European Com-
mission, that aimed to increase knowledge, raise awareness and improve responses to
THBOR (Ambagtsheer 2017; HOTT Project 2012-2016). The underlying study is based
on data that was collected in Durban (South Africa) and in PriStina (Kosovo) on the two
prosecuted cases during onsite research visits in 2012 and 2013. In-depth interviews were
conducted with 20 law enforcement officials, defense attorneys, government officials,
transplant professionals and representatives of international organizations. Most inter-
views took place with law enforcement officials. Some officials were interviewed two to
three times. Due to the case’s sensitive nature and because case proceedings were ongoing
at the time of our visits, several persons refused to be interviewed. Nine respondents did
not want to be tape-recorded. During a few interviews, respondents requested to speak off-
record. During the interviews that were not tape-recorded, the research team took notes
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and wrote reports immediately after. The remaining interviews were transcribed verbatim.
The respondents are listed in Appendix 1.

The interview process was guided by an information sheet that presented the aims
and purpose of the study, listed the contact details of the research team and empha-
sized that data and names of the respondents would be handled confidentially and
anonymously. Each respondent was contacted by e-mail or by phone with requests for
an interview and each respondent was given an information sheet prior to the inter-
view. An interview protocol was developed that consisted of a semi-structured list of
questions that addressed themes surrounding the investigation and prosecution of the
cases. These included: the cases’ first signals and indications, obstacles during crimi-
nal investigation, evidence-gathering, international collaboration, cooperation of wit-
nesses and victims, the modus operandi of the networks, charges and convictions.

In addition, a vast amount of case materials was collected, namely indictments, charge
sheets, extradition requests, judgments, witness -and victim statements, defense letters,
closing statements, affidavits and legislation. The case materials are listed in Appendix 2.

Cross case analysis

The data was analyzed using NVivo-QSR 12 ©, a qualitative data analysis software
package for coding and analysis. Themes were identified through a multiple-cycle
coding strategy and a theoretically informed coding scheme for each case. Pre-
liminary themes were developed based on literature reviews about policing human
trafficking and institutional theories related to police response to new crimes. New
themes were added that emerged from the interview coding. Next, the two coding
schemes were merged into one code structure and a classification for each case was
created. Matrix coding queries were then run for themes to examine differences
and similarities in modus operandi and law enforcement responses between the two
cases, to examine whether the coding was similar between the two cases or if par-
ticular codes were more prominent in one of the two cases.

The Netcare case: a South African kidney scandal
Modus operandi

In 2001, an Israeli individual, Ilan Perry, entered into an agreement with a private
hospital group in South Africa (Netcare Ltd.) involving transplanting Israeli citi-
zens at Netcare’s hospitals in Cape Town, Pretoria, Johannesburg and Durban. Perry
hired recruiters, interpreters, escorts and other agents who collaborated in bring-
ing recipients from Israel and kidney suppliers® from Israel, Romania and Brazil to

3 There is no consensus in the literature on how to depict organ sellers. Different terms are invariably
used, including ‘victim-donors’, ‘suppliers’ and ‘sellers’. In this article, I adopt the terminologies that
were used by law enforcement to describe organ buyers and sellers. In the Netcare case kidney sellers
were referred to as ‘suppliers’. In the Medicus case they were described as ‘victim-donors’. For an in-
depth discussion about terminology of organ sellers, see Gunnarson and Lundin, 2015.
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South Africa. Between 2001 and 2003, this network was found to conduct 224 ille-
gal kidney transplants in hospitals across South Africa. Netcare’s transplant coordi-
nators helped organize and facilitate the transplant operations. Netcare’s surgeons
performed the transplants. Approx. 100 transplants were found to have been per-
formed at St. Augustine’s Hospital in Durban. At this hospital, Perry had an agree-
ment with a nephrologist, Jeffrey Kallmeyer, establishing that Kallmeyer would be
the only referring nephrologist for the Israeli transplant operations. Later, a second
broker, Shushan Meir, joined the scheme, who also employed recruiters to supply
recipients and kidney suppliers. Thus, with the arrival of Meir, two syndicates co-
existed, forming the ‘Israeli transplant scheme’.

The prospective kidney recipients paid Perry up to $120,000 for a kidney trans-
plant. Perry, in turn, paid Netcare as well as the various involved recruiters, inter-
preters and other local agents. Kallmeyer received payments directly from Perry. The
national health insurance companies of the Israeli recipients reimbursed their trans-
plant costs post-operatively. Until 2008 it was common practice for health insurance
companies in Israel to compensate transplants performed abroad, regardless of their
illegitimacy (Ambagtsheer 2017; De Jong 2017; Orr 2014; Scheper-Hughes 201 1a).

Initially, the kidney suppliers were recruited in Israel and Romania, but soon after
Brazilian kidney suppliers were recruited because their kidneys could be obtained
at a much lower cost. While the Israeli and Romanian suppliers received approxi-
mately $20,000 for their kidneys, the Brazilian suppliers were given between $3,000
and $8,000 (Ambagtsheer 2017; De Jong 2017; Scheper-Hughes 2011b). Most kid-
ney suppliers were recruited in Brazil. The recruiters, Gaddy Tauber and Ivan da
Silva, also arranged for the suppliers’ medical screening, their blood tests and their
travel to South Africa. Employees of the South African National Blood Bank cross-
matched the pools of recipients and the suppliers until a match was found. Upon
arrival in South Africa, local agents took care of practical tasks such as escorting
and accommodating the suppliers in apartments, assisting them with their visas and
travel bookings and arranging additional medical tests. Prior to the operations, the
suppliers and patients signed papers that falsely stated that they were related. Inter-
preters provided translation services between the recipients, hospital staff and the
suppliers. The recipients and suppliers were discharged after their operation and
flown back to their home countries.

Start of the investigation

The case came to the attention of law enforcement in late 2003 when a whistle-
blower contacted the police. An investigative team was subsequently assigned to the
case. The investigators decided to conduct an undercover operation at St. August-
ines Hospital. However, before this operation could be completed, the police was
‘forced’ into action because Meir opened a charge theft against a prospective kidney
supplier and his wife. Meir accused them of running away from the hospital before
the planned kidney operation, and taking the $18,000 with them that Meir had given
them prior to the operation. The police subsequently arrested Meir, the (prospective)
supplier and his wife and took their statements.
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These statements corroborated the information given by the whistleblower and
allowed police and prosecution to apply for a warrant to search St Augustines Hos-
pital, the blood bank and the houses of the accused. The collected evidence included
transplant logs, computer files and statements from medical staff, kidney suppliers
and recipients. The evidence revealed the dates of the transplants, the names of the
recipients and the kidney suppliers, and the names of the surgeons who performed
the transplants. It also revealed that cross-matching procedures were performed to
match the human leukocyte antigen (typing used to match donors and recipients
for transplantation) and blood types of the Israeli kidney patients against multiple
prospective kidneys suppliers in order to obtain a transplant match. Furthermore,
the evidence showed that a separate transplant scheme was being run parallel to
the national transplant procurement scheme. The collected information allowed the
police to compare national regulations and procedures with how the Israeli trans-
plant scheme was run and to identify the differences between both procedures.
Based on this information, the lead prosecutor concluded that he had a ‘prima facie
case’. Nonetheless, police and prosecution faced numerous legal and institutional
challenges during subsequent stages of the investigation and prosecution.

Legal uncertainty

First, police and prosecutors reported an uncertain legal environment caused by a
lack of appropriate legislation. Because there was no clear prohibition of organ trade
and/or THBOR, police and prosecutors could not charge the identified activities as
a singular crime. Rather, they relied on a diverse set of provisions laid down in old
laws, i.e. the 1983 Human Tissue Act, the 1956 Riotous Assemblies Act and the
1998 Prevention of Organised Crime Act. These acts were however not equipped to
cover the identified activities and they contained loopholes. The 1983 Human Tissue
Act for example prohibits the sale of organs, but is ambiguous about whether institu-
tions are prohibited from receiving payments that derive from illegal transplants. It
also does not prohibit the purchase of organs:

It’s ridiculous. They’ve been talking for years about fixing it [The Human Tis-
sue Act]. They haven't. It’s still sitting there. And there’s no offense, the only
offense on that act is, is you can’t sell body parts. The rest you can do virtually
anything you like. So we’re sitting here with very bad, bad laws. (Prosecutor)

Police and prosecution consequently experienced difficulties with drawing up
charges. To overcome legal uncertainty, the state hired a forensic legal consultant
who supported the prosecutor with setting up the indictment:

We had to read three sections together that we worked out that it was in fact
a charge. Nobody else had ever been able to work it out. And [the prosecutor]
and 1 sitting and just arguing the thing through. I said, ‘No but hang on, look
at this section, and then look at this section and then look at that section, it is
an offence’. And he said, ‘You're right. It is an offence’. (Forensic investigative
consultant)
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Legal uncertainty is often reported to arise in the case of new and untested laws
(Farrell et al. 2014; Grattet and Jenness 2005; Newton et al. 2008). However, in the
Netcare case, challenges arose because the existing laws were old and ill-equipped
to address the relatively new and unknown trade in living donor kidneys. Thus, in
contrast to studies where prosecutors are found to rely on laws that they are more
familiar with and that they believe offer greater chances of conviction (Albonetti
1986; Newton et al. 2008), prosecutors in the Netcare case had no choice but to rely
on old statutes that did not adequately cover the identified activities and which had
mild penalties.

To increase the likelihood of a conviction, a mix of assault, racketeering, money
laundering- and human tissue act charges was drawn up from three separate acts,
namely: unlawful acquisition, use or supply of tissue, blood, or gamete (under the
Human Tissue Act), fraud, forgery, uttering, assault with intent to do grievous bodily
harm (under the Riotous Assemblies Act) and acquisition, use or possession of pro-
ceeds of unlawful activities (under the Prevention of Organised Crime Act). Because
these acts do not regulate living kidney donations, prosecutors also applied a minis-
terial policy that stipulates that living organ donations between donors and patients
who are not genetically related have to be approved by a Ministerial Committee.
This violation was added to the charge sheet as it was found that Netcare Ltd. did
not follow this procedure for the Israeli transplant scheme. The charges were drawn
up against Meir and one other broker (Rod Kimberley), three transplant coordinators
(Belinda Rossi, Lindy Dickon and Melanie Azor), four transplant surgeons (John
Vivian Robbs, Ariff Haffejee, Neil Godfrey Christopher and Mahadev Naidoo), Jef-
frey Kallmeyer, three interpreters, a patient and Netcare Ltd (St. Augustines).

Because South Africa did not have a law prohibiting THB at the time when the
Netcare case was exposed, the case was neither regarded nor prosecuted as a traf-
ficking case. Because of the absence of this law and because police and prosecutors
had not received training about THB(OR), they lacked knowledge about what con-
stitutes THB(OR). Their lack of knowledge is illustrated by one of the investigator’s
depictions of THB:

[T]he people that came out here as donors and even the recipients, none of
them came here under duress. In other words, they weren’t forced to come here
and do the operation. It’s one thing to kidnap somebody, bring them over the
border, take their kidney out and then take them back across the border. That
would clearly be... I don’t think human trafficking would have covered any-
thing (Forensic investigative consultant)

This officer’s perception of THBOR corresponds with perceptions of other law
enforcers who have investigated and prosecuted other types of THB cases such as
sex —and labor trafficking, but did not recognize them as such (Farrell et al. 2010;
Farrell and Pfeffer 2014). These studies show that, even in countries that have passed
anti-THB legislation, police officers conflate THB with (physical) force, kidnapping
and coercion and are less likely to qualify cases as THB where victims have con-
sented to the activities involved (Farrell et al. 2010). Other frequently reported chal-
lenges in THB cases involve problems surrounding identification of victims, lack
of victim cooperation and dealing with behavior of victims that is considered risky
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or criminal, for example because they engage in prostitution or illegal immigration
(Farrell et al. 2014). Victims who have engaged in prohibited acts are less likely
to be perceived as THB victims by jury or judges. This in turn hampers prosecu-
tors’ willingness to pursue trafficking charges and leads them to prosecute trafficking
offenders under lesser charges (Newton et al. 2008).

While these challenges are also likely to arise in THBOR cases, for instance when
an individual sells his or her kidney, these issues were not reported in the Netcare
case. Because a THB(OR) law was absent, there was no uncertainty about whether
prosecutors would succeed in prosecuting the Netcare case as a THB case. Further-
more, the donors were not regarded or treated as trafficking victims but as ‘suppli-
ers’ (Gunnarson and Lundin 2015), whose experiences were, at times, even framed
in positive terms. As one of the investigators reiterated:

A lot of them said that it is brilliant, I mean, they were looked after, they were
put in a house — they had a place in Durban were they stayed until the opera-
tion was done and they could do whatever they wanted. They could go out and
visit, and experience the whole place and so on. Their experience was that it
was the best holiday they ever had. For them it was awesome. (Investigator)

The kidney suppliers were eventually treated as witnesses. Almost all collabo-
rated by providing statements. Notably, although the suppliers did not self-identify
as victims and although they did not report complaints on maltreatment, several
coercive elements were found that amount to THB: their passports were taken after
entry into South Africa, they did not receive proper information about the post-oper-
ative risks and were not given the opportunity to pull out of the procedure in case of
doubts. Furthermore, they were discharged from the hospital already two days after
their operation which is far sooner than in standardized medical practice. None of
them received appropriate follow-up care upon their return to their home countries.
The majority reported regret that they had sold their kidney (De Jong 2017).

Would the Netcare case have been prosecuted as a human trafficking crime if
South Africa would have had anti-trafficking legislation at the time the case was
exposed? On the one hand, awareness of trafficking has been found to be higher in
countries that have anti-trafficking legislation and is also greater in law enforcement
agencies that have received training (Farrell et al. 2019a; Grubb and Bennett 2012;
Irwin, 2017; Renzetti et al. 2015). On the other hand, not all countries that have
passed anti-THB legislation, utilize this law to prosecute cases as trafficking, even
when there are clear trafficking indicators (Farrell et al. 2014; Newton et al. 2008).
For many prosecutors it is easier to investigate and prosecute more established and
better -understood offences rather than the complex and resource-intensive crime of
THB (Gallagher and Holmes 2008). The question whether the Netcare case would
have been prosecuted as THBOR if South Africa would have had an anti-trafficking
law at the time, is thus difficult to answer. South Africa codified the Palermo’s Pro-
tocol’s THB definition into its national legislation in 2013, including the removal
of organs, a decade after the Netcare case was first exposed. There have neither
been reports of THBOR nor prosecutions of THBOR in the country since (UNODC
2021).
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Institutional and environmental constraints

Institutional structures and policies encouraging enforcement of the identified crimi-
nal activities were absent in South Africa at the time when the Netcare case was
exposed. For instance, there were no tools, resources or procedures to guide pros-
ecution of trade in living donor kidneys. Police and prosecution also had no prior
experience prosecuting organ trafficking cases. They were thus ill-prepared for the
investigation and prosecution of the Netcare case. What compounded this challenge
was the case’s complexity and size. Many of the respondents emphasized the ‘com-
plex and voluminous’ nature of the investigation. Furthermore, although the evi-
dence indicated that illegal transplantations took place in hospitals across the coun-
try, police and prosecutors lacked the capacity and resources to conduct a national
investigation:

We had mountains of evidence. We could’ve charged a hundred people, blood
bank people, anesthetists, what have you. But we had to cut it down, and it was
quite a job to get it. What was manageable was twelve. If we prosecute 101,
that’s not going to happen, because we don’t have the money to bring them.
(Prosecutor and investigator, joint interview)

Because of these issues, and because the available evidence pointed to most ille-
gal transplants taking place at St. Augustines Hospital in Durban, the investigation
focused exclusively on the activities that took place there. Yet, also the local police
department in Durban suffered from institutional restraints:

We had limited manpower. We joke sometimes to say that overseas you've
got one murder case and then you’ve got thirty detectives investigating one
murder. In South Africa you’ve got one detective investigating thirty murders.
(Investigator)

Workshops were organized where prosecution strategies were developed and
specialized personnel was assigned to help guide the investigation and prosecu-
tion. During these meetings it was decided to focus on prosecuting the ‘ringleaders’
only, namely, Perry, the four transplant surgeons, two transplant coordinators (Lindy
Dickon and Melanie Azor), St. Augustines/Netcare Ltd. and its CEO, Richard Fried-
land. Yet, police and prosecutors experienced technical issues during the evidence-
gathering. First of all, the undercover operation at St. Augustines collapsed:

The undercover work didn’t give us any results. The reason for that is that our
technical side just didn’t do a good job to say the least. It didn’t work, like the
video that sends out signals to the place we had, we didn’t receive it, we didn’t
receive it on our monitors, we didn’t see the pictures, we didn’t receive the
images, we didn’t receive the sounds so it was of no use. (Investigator).

This setback compounded police and prosecution’s ability to prove that the medi-
cal staff knew that the patients and suppliers were unrelated and that the suppliers
were being paid.
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During the investigation, successful cross-border collaborations took place with
Brazil and Romania where statements with kidney suppliers were taken. How-
ever, delays in cross-border collaboration arose with Israel. It lasted four years
until Israeli authorities issued statements from the Israeli recipients and suppliers.
In addition, the translation of these statements was time-consuming. These delays
resulted in several adjournments of the trial proceedings. During this time, Perry
was arrested in Germany and prosecutors requested his extradition to South Africa.
The lead prosecutor provisionally withdrew the charges against all of the accused,
reasoning that the case ‘was not ready for trial’ in particular because ‘the state was
still endeavoring to obtain further witnesses through assistance of Interpol’. The
withdrawal of the charges, although provisional, was considered a ‘weak point in the
case’ by many of the respondents.

Subsequently, a new prosecutor who was specialized in medical issues, was
appointed who decided upon a ‘new prosecution strategy’. This prosecutor, amongst
others, negotiated with Perry’s attorneys in view of utilizing him as a witness. How-
ever, these negotiations failed because Germany eventually declined South Africa’s
extradition request due to the absence of a treaty regulating mutual legal assistance
in criminal matters between both countries. Perry was subsequently released from
prison and returned to Israel. The prosecutor also negotiated with the accused sur-
geons and the transplant coordinators on possible non-trial options, however, these
negotiations also failed.

In 2011, the accused transplant surgeons and the transplant coordinators submit-
ted a request for a permanent stay of prosecution to the Durban High Court, deny-
ing all charges against them, stating that the prosecution was unduly delayed, that
they had been unfairly discriminated against, that they had suffered irreparable trial
prejudice and that their right to a fair trial had been breached. They emphasized
that the lengthy trial proceedings resulted in ‘ongoing anxiety, depression, public
humiliation, health related problems, a loss of memory and witnesses’ (in: the Mat-
ter Between Applicants and Deputy Director of Public Prosecutions, Applicants
Practice Note, p. 4)). In 2012, the Durban High Court granted the applicants the
permanent stay of prosecution, reasoning that:

It is difficult to come to any conclusion other than that there has been an
inordinate delay in doing what had to be done to facilitate the beginning of
the trial and driving it to its conclusion. What is not apparent is the cause
or causes for the delay [...]. I therefore accept that applicants did experi-
ence, over a lengthy period of time, various forms of disadvantages including,
amongst others, anxiety, social embarrassment, interpersonal and professional
stigmatisation and health related problems. (Permanent Stay of Prosecution,
Decision, p. 22).

The prosecution has not appealed the court’s decision. The remaining accused
were convicted, most of whom through plea sentencing agreements. Sentences
consisted of monetary fines up to 250.000 Rand and prison sentences of up to
6 years. Netcare Ltd. was sentenced to pay a fine of 4 million Rand coupled with
a confiscation order of 3.8 million Rand.
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The evidence collected by law enforcement authorities in Durban assisted law
enforcement in Brazil with their prosecutions of Gaddy Tauber, Ivan da Silva and
9 others who were imprisoned on organized crime and human trafficking charges
(Scheper-Hughes 2011b). Perry was released in Germany and returned to Israel
where he was investigated for tax fraud and released because Israeli transplant
laws at the time did not include penalties for brokering overseas transplants
(Scheper-Hughes 2011a).

Medicus: organ trafficking in a postwar context
Modus operandi

The Medicus Clinic was established in 2004 as a private urology clinic and was
owned by a Kosovar urologist, Lutfi Dervishi. In 2005, Dervishi attended a medi-
cal conference in Turkey where he expressed his wish to make kidney transplants
available for Kosovar citizens. At this conference, Dervishi was connected to
Yusuf Sonmez, a Turkish transplant surgeon. By contacting Sonmez, Dervi-
shi tapped into a network of Israeli and Turkish doctors, recruiters and brokers
that had been facilitating illegal kidney transplants in hospitals and clinics across
Eastern and Central Europe for several years (OSCE 2013; Sanal 2004; Scheper-
Hughes 2004). A vital participant in this network was Zaki Shapira, an Israeli
transplant surgeon who collaborated closely with Sonmez and escorted numerous
kidney patients to Turkey, Moldova, Russia, USA, South Africa, Kosovo and other
places to obtain illegal living donor kidney transplants (Scheper-Hughes 2004).
This network recruited patients and donors from abroad and organized the trans-
plants at the Medicus Clinic. Arban Dervishi (the son of Lutfi Dervishi and the
director of the clinic), was also closely involved in planning and facilitating the
transplants. Although Lutfi Dervishi claims to have applied for a license at the
Kosovar Ministry of Health to conduct kidney transplants at Medicus, the clinic
was never found to have received such a license.

From March 2008 until November 2008, the network recruited 24 donors in
Israel, Turkey, Moldova, Russia, Ukraine, Kazakhstan and Belarus and trans-
ported them to Kosovo for the removal of their kidneys at the Medicus clinic.
The donors were recruited through internet -and newspaper advertisements. They
were promised up to $30,000 for their kidney and were matched to 24 recipients,
leading to 48 illegal transplant operations. Most recipients were recruited in
Israel; a few came from Ukraine, Turkey, Poland, Canada and Germany. Patients
paid up to $108,000, either in cash at the clinic or through bank wires. As in
the Netcare case, Israeli patients receiving transplants at Medicus were able to
have their transplant costs reimbursed by their health insurance companies after
returning to Israel (Orr 2014; Scheper-Hughes 2011a).
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Human trafficking in Kosovo after the Yugoslav war

The activities at the Medicus Clinic must be viewed within the context of the post-
war vacuum that arose in Kosovo after the 1999 Yugoslav War. After the implo-
sion of the Yugoslav regime, Kosovo became a lawless state. Kosovar Albanians
were excluded from health, education, industry, trade and public administration.
As a result, illicit economies proliferated to fill the gaps in Kosovo’s economy
(Proksik 2013, 2017). Organized crime in post-war Kosovo was rife, with traffick-
ing of women for sexual exploitation being the most lucrative illicit activity fueled
by the arrival of international peace-keepers (De Wildt 2015; Proksik 2017, 2018).
According to The Washington Post, Kosovo was the European capital for THB dur-
ing that time (Stefanova 2004).

The power vacuum that was left behind after the retreat of the Yugoslav forces,
was filled by structures of the Kosovo Liberation Army (KLLA). The KLA played a
dominant role in the formation of organized criminal networks. Many of these net-
works obtained political influence, with many of its former leaders acquiring gov-
ernmental positions. Many continue to hold government positions in Kosovo today
(Proksik 2017, 2018). A number of these ‘political elites’ have been repeatedly
accused of either being directly involved in organized crime (including trafficking
crimes) or maintaining close relationships with criminal networks (Proksik 2013,
2017). Throughout this study, Lutfi Dervishi was said to form part of this elite.

In 1999, the UN Security Council established the UN Interim Administration
Mission in Kosovo (UNMIK). UNMIK is authorized to exercise all legislative and
executive authority in Kosovo, which is needed to rebuild the judiciary and the
public sector (De Wet 2009; United Nations Security Council 1999). At the begin-
ning of 2008, shortly before Kosovo’s Declaration of Independence, the Council
of the European Union created a European Union Rule of Law Mission (hereaf-
ter, EULEX), which was deployed to substitute UNMIK and to assist authorities in
establishing a sustainable and independent rule of law institution (Fierstein 2008).
EULEX has also been given power to investigate and prosecute organized crimes,
corruption and war crimes (Bajrami 2011). For this reason, a Special Prosecution
Office has been deployed in Pristina, which consists of 11 international prosecutors
and 10 national prosecutors (Council of the European Union 2018; EULEX Special
Prosecution Office 2011). This office initiated the investigation and prosecution of
the Medicus case.

Start of the investigation

Suspicions arose amongst airport authorities throughout 2008 because of Sonmez’s
regular travels to and from Pristina. Authorities were aware of his background in
illegal organ transplants in Turkey. In addition, there were suspicions because for-
eigners (i.e. the recipients and donors) were arriving in Kosovo and were present-
ing letters of invitation to customs that explained that the purpose of their visit was
to receive treatment for heart diseases. This created suspicion because Kosovo is
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not known for its treatment of heart conditions. In October 2008, a lead investigator
was assigned to address these signals. Soon after, this investigator questioned one
of the donors at the airport. During questioning, it was determined that this donor
had been brought to Kosovo to have his kidney removed and that the recipient of his
kidney was still at the Medicus Clinic. Subsequently, a search of the Medicus Clinic
took place. During this search, the police identified the recipient and arrested Moshe
Harel (an Israeli broker), Arban Dervishi, Lutfi Dervishi and other medical staff.
Sonmez reportedly fled the country before the search took place.

The Kosovo Police (KP) collected a vast body of evidence from the Medicus
clinic including medical records, patients records and anesthesiology logs. In par-
ticular the anesthesiology logs were a vital source of evidence: they outlined the
dates and times of the transplants, which doctors were present during surgery, what
anesthesia was administered, the names of the recipients and the donor, and the type
of surgery that was performed. The evidence was brought to the KP evidence con-
trol unit where the KP and the health inspectors discussed the interpretation of the
criminal offence and agreed that there was a grounded suspicion of THBOR.

Legal environment

Under the auspices of the UNMIK and EULEX missions, legislation was adopted
in Kosovo in accordance with the UN’s and European Union’s (EU) legislation, in
particular laws against THB and other forms of organized crime. Kosovo is a signa-
tory of the United Nations Convention against Transnational Organized Crime, the
Palermo Protocol and the EU directive against THB. Article 139 of the 2004 Kos-
ovo Criminal Code (CCK) contains the legal constituents of the THB definition as
stated in the Palermo Protocol, including THBOR. Kosovo also has a 2004 Health
Law that prohibits organ transplantations.

We found no uncertainty amongst police and prosecutors in identifying the Medi-
cus case as a trafficking case. Both the lead investigator and lead prosecutor had
knowledge and experience in investigating and prosecuting THB cases. As the pros-
ecutor explained:

I saw what it was and I knew what it was when I saw it. I knew it was not just a
kidney case or a transplant case, it was organized crime and it was trafficking
in humans. I knew the group was using the same routes, the same tactics, the
same recruiting. It was identical to what I did in Sarajevo, so I knew it was a
trafficking in humans case. It was obvious to me. (Prosecutor, EULEX)

The prosecutor had little difficulty defining elements of the crime, such as the
degree of harm needed to constitute THBOR. He also did not doubt that the donors
were trafficking victims. The indictment charged Lutfi Dervishi, Arban Dervishi,
and the lead-anesthesiologist at Medicus for THBOR and participation in an organ-
ized criminal group. International arrest warrants were issued against Sonmez and
Harel for the same charges. The indictment stated, amongst others, that the accused:

[R]ecruited numerous persons in foreign countries and transported them to
Kosovo for the removal of their organs (kidneys) by means of threat or use of
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force or other forms of coercion, by fraud or deception, by the abuse of power
or use of the donor victims positions of vulnerability, or by giving or receiving
of payments or benefits to achieve the consent of those persons for the removal
of their organs (kidneys), for the purpose of the exploitation of the donor vic-
tims (Amended Indictment, p. 11).

The accused and two other anesthesiologists were additionally charged with
unlawful exercise of medical activity, abusing official position or authority, griev-
ous bodily harm, fraud and falsifying documents under the CCK. There was also
little uncertainty amongst the judges about whether the Medicus case constituted
THBOR. What’s more, the Basic Court took precedent in defining some traffick-
ing elements in the context of THBOR. By doing so, the court has helped to clarify
which organ trade acts can amount to THBOR:

Certain of the donors had serious second thoughts just before the surgery, but
were given no opportunity to decline the surgery. Instead, they were wheeled
into the operation theatre, tranquilized and operated on, despite their hesita-
tion. They were alone, isolated, did not speak the local language, and had no
one to consult as to their best interests. This constitutes coercion. [emphasis
added] The donors were told that a kidney removal operation was a simple
procedure without any adverse or long-term consequences, which was false
and constituted deception. [emphasis added] (Basic Court Decision, p. 115).

These findings contrast with studies of other human trafficking cases that demon-
strate that despite the presence of anti-THB laws, police and prosecutors lack knowl-
edge of the crime (Farrell et al. 2015) and find the definition unclear (Farrell et al.
2019a, b). For example, police and prosecutors are reported to struggle with defin-
ing certain trafficking elements and report doubt whether victims constitute traffick-
ing victims in the absence of force (Farrell et al. 2019a; Farrell and Pfeffer 2014).
Consequently, investigators and prosecutors commonly avoid applying THB laws,
and instead apply laws that they are familiar with and of which they believe offer
higher likelihood of conviction (Clawson et al. 2008; Farrell et al. 2014; Newton
et al. 2008).

While knowledge of THB does not necessarily imply knowledge of THBOR, the
Medicus case illustrates that prior knowledge and experience with investigating and
prosecuting THB, encourages recognition and prosecution of THBOR cases.

Institutional barriers and environmental constraints

Despite the strong legal environment and lack of legal uncertainty, various envi-
ronmental and institutional constraints impeded a successful investigation and
prosecution of the Medicus case. Respondents attributed these constraints to the
corrupt environment in Kosovo and the ‘post-war vacuum’ within which agen-
cies operated. For instance, EULEX prosecutors found that local prosecutors
were reluctant to pursue prosecution. When EULEX’s lead prosecutor arrived
in Kosovo in 2010, he found that local authorities had put the case ‘under the
table’. Moreover, the local judiciary had not issued a warrant for the search of the
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Medicus Clinic. According to the lead prosecutor, the non-issuance of this war-
rant had been deliberate in order to obstruct the evidence-gathering process:

[T]he Kosovo judges and prosecutors refused to issue valid orders for
search and arrest on a number of individuals [...]. [T]hey refused, they
testified that they would not do this, because they were off duty and they
weren’t paid for their duties after hours. And this was their excuse. But it
was quite clear due to the evidence that they knew that this clinic was high
profile and likely politically connected and they refused to act. And that was
a big problem in the case. (Prosecutor, EULEX)

Consequently, the case was described as suffering a ‘tortured birth’. The
absence of a search warrant impeded the legality of the search and led to uncer-
tainty amongst prosecutors about whether judges would accept the collected
evidence.

The corrupt environment also impeded the evidence-gathering from wit-
nesses. Because many of the accused were connected to Kosovo’s political elite,
witnesses were reluctant to testify. Especially the witnesses who worked at the
Medicus Clinic feared losing their jobs if they would testify against their superi-
ors. Also the family of one of the victims received threats by one of the criminal
network’s members a few days before he was scheduled to testify. Intimidation of
victims and witnesses is a commonly reported problem during investigation and
prosecution of criminal cases in Kosovo. The country’s clan structure and high
unemployment rate make it difficult for witnesses to collaborate with law enforce-
ment without seriously endangering themselves or their families or without risks
of losing their jobs (OSCE 2006; Stefanova 2004).

Studies generally attribute a lack of prosecutorial willingness to pursuing THB
charges to reluctance to changing existing practices or establishing new policies
(Farrell et al. 2019a; Grattet and Jenness 2001). In the Medicus case, the lack
of willingness to pursue prosecution amongst the local judiciary resulted from a
corrupt environment, in particular the accused’s connections to Kosovo’s elite.
Scarce knowledge exists on how corruption affects investigation and prosecution
of THBOR and other types of trafficking cases (OSCE 2013; UNODC 2011). The
underlying study demonstrates that a corrupt environment can be added to the list
of environmental forces that impede investigation and prosecution of THB(OR).

Other reported problems during investigation and prosecution included poor
inter-agency collaboration. After the search of the clinic, KP handed the case over to
UNMIK, yet, this hand-over occurred shortly before EULEX was meant to take over
UNMIK’s mandate and collaboration between the two missions was poor. Many of
the respondents emphasized the lack of cooperation between both organizations:

It was a very bad handover from UNMIK to EULEX. And then, because
EULEX was just starting, there was a lot of confusion about the case. Peo-
ple in custody were released. It was very bad. (Prosecutor, EULEX).

As a result of this poor collaboration, several of the accused left the coun-
try. Furthermore, because many victims and witnesses resided outside of Kosovo,
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the investigation relied for a large part on international collaboration. However,
collaboration with most countries occurred very slowly, occurred partially or did
not occur not all. Some countries do not recognize Kosovo as a sovereign state
and therefore did not provide international legal assistance. Other countries did
not provide assistance because of confidentiality laws, immunity of witnesses and
non-extradition laws. Consequently, many victims and witnesses could not be
located and were not available for testimony.

Finally, institutional problems took place within local agencies. One of EULEX’s
strategies is to work within the local system and thus, the prosecution of the Medi-
cus case took place in local courts. However, these courts were not equipped to pro-
vide the technical assistance that was needed to try complex criminal cases such as
the Medicus case. As an EULEX prosecutor explained:

The support provided by the local system was dismal. We literally were thrown
at the mercy of the local system which we were here trying to improve. It was
extremely difficult working in the district court, which had never seen a case
like this, had never been involved in a case requiring advanced expert evi-
dence, video link, evidence from several countries. There were language
issues, we had uncertified translation, we didn’t have simultaneous translation.
We had difficulties getting court dates, court hearings were averaging three/
four days a month, which was very poor take up. The environment which we
were in was rock bottom. It was like working in a barn. (Prosecutor, EULEX)

These constraints resulted in ‘numerous delays in the main trial’ (Basic Court
Decision, p. 23).

In 2013, the Basic Court found proven that 48 illegal transplant operations took
place at the Medicus Clinic. It sentenced Lutfi Dervishi to eight years imprisonment
and a €10,000 fine and Arban Dervishi to seven years and three months in prison
and a €10,000 fine on charges of THBOR and organized crime. It also found Lutfi
Dervishi and other medical doctors guilty of unlawful exercise of medical activity.
Sokol Hajdini, the lead-anesthesiologist was acquitted from organized crime charges
and sentenced to three years in prison. The other accused medical doctors were sen-
tenced to two years in prison. The court also ruled that the identified victim-donors
were to be given compensation for psychological and physical damages for the
amount of €15.000.

Since 2013, the case has been subjected toappeals and retrials. In 2015, the Court
of Appeals, because a search warrant had not been issued, rendered inadmissible all
evidence of the transplants that had been seized at the clinic, including the anesthe-
siology logs that proved that 24 illegal transplants took place. In doing so, it modi-
fied the Basic Court decision, reducing the number of proven transplants to seven
and acquitting some of the defendants due to the warrantless search. It upheld the
sentence against Lutfi Dervishi and increased the prison sentences of Arban Der-
vishi and Hajdini to eight and five years respectively. In 2016, the Supreme Court
ruling overturned the original verdict on the basis of procedural irregularities and
ordered a retrial. In May 2018 the Basic Court confirmed its earlier convictions, sen-
tencing Lutfi Dervishi to seven years and six months in prison and a 8,000 euros
fine, and sentencing Hajdini to a one year imprisonment (Balkaninsight 2018). The
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Court of Appeals ordered a second retrial in November 2018. At the time of writing,
proceedings in Kosovo are still ongoing. The defendants have been released on bail,
most of whom are claimed to have fled the jurisdiction. EULEX was unable to state
whether the identified victims received compensation and remedies.

Israeli authorities were notified about its citizens being involved in the Medicus
case after EULEX filed a request for international legal assistance in 2010. They
subsequently started an investigation of their own, charging Harel and Shapira with
organ brokering under the 2008 Organ Transplant Law. Both plead guilty in 2016 in
a plea bargain.

Discussion

This study reveals that various lessons can be learned from investigating and pros-
ecuting organ trafficking cases. First of all, it is worth noting that many of the
reported obstacles reflect challenges in the investigation and prosecution of THB
cases more generally. For instance, lengthy investigations, lack of resources, and a
lack of experience, knowledge, and awareness of trafficking among law enforcement
have also been identified in the investigation and prosecution of labor and sex traf-
ficking cases (Clawson et al. 2008; Farrell et al. 2014; Newton et al. 2008). None-
theless, the Netcare and Medicus cases constitute landmark cases. Both cases have
directed law enforcement attention towards the involvement of medical corporations
and medical staff in organ trafficking. Yet, they also demonstrate that legal, environ-
mental and institutional challenges can lead to different outcomes in organ traffick-
ing cases, even when these cases share similar characteristics. Despite law enforce-
ment’s best efforts, a weak legal environment, a lack of institutional readiness and
environmental constraints constrained prosecution of the Netcare case, resulting in
relatively mild penalties of peripheral players and a permanent stay of prosecution
of the main accused. Although the Medicus case resulted in high penalties of the
core accused, Kosovo’s corrupt environment and issues in cross-border collabora-
tion impeded successful outcomes.

Based on prior studies of law enforcement responses to newly defined crimes,
in particular trafficking crimes, it was anticipated that uncertainty and reluctance
amongst law enforcers would be found in charging and prosecuting organ traffick-
ing (Bosma and Rijken 2016; Chuang 2014; Farrell et al. 2016; Newton et al. 2008).
However, findings in the underlying study divert from the existing literature. First
of all, the Netcare case illustrates that legal uncertainty also arises in the presence
of old laws that are ill-equipped to cover newly arising forms of trade and traffick-
ing such as organ trafficking. The Medicus case demonstrates that prior knowledge
and experience with enforcing THB cases promotes enforcement of THBOR, even
when anti-THBOR laws are relatively new. Kosovo’s anti-THB legislation and the
experience of its investigators and prosecutors were however made obsolete by the
country’s volatile post-conflict environment, its contested sovereignty, and its high
prevalence of corruption and organised crime. Notably, the reported challenges in
the Medicus case are not specific to organ trafficking cases only but are known to
hamper investigation and prosecution of a wide range of serious offences in Kosovo
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(Friesendorf 2010; Proksik 2017, 2018). Nonetheless, this study illustrates the
importance of incorporating a weak legal environment, a lack of institutional readi-
ness, corruption, weak statehood and geo-political fragility within the broader crim-
inal justice literature as impediments to prosecution of organ trafficking crimes.

A number of recommendations and future research topics arise from this study.
First of all, results reveal the importance of directing law enforcement attention
to the involvement of medical corporations and medical staff in facilitating illegal
transplants (De Jong and Ambagtsheer 2016; Scheper-Hughes 2004). To support
law enforcement and boost identification of suspicious transplant activity, the imple-
mentation of reporting mechanisms for staff within medical facilities and other insti-
tutions is crucial (Ambagtsheer et al. 2015). Appropriate authorities could be the
same institutions that receive information from sex trafficking, domestic violence,
and child abuse. Information can include the names of hospitals, clinics, cities, hos-
pital staff, and other individuals who are involved in potentially illegal transplant
activities. After analyzing the reported information, the reporting center can submit
the information to the national police, who in turn contacts the police forces or liai-
son officers of the transplant destination country. This national—international report-
ing method would allow for the information to reach the appropriate authorities
and would strengthen the cross-border collaboration and enforcement of the crime
(Ambagtsheer et al. 2015; Martin et al. 2016). Previously developed recommenda-
tions for reporting mechanisms list the criteria that such mechanisms should fulfil.
These include anonymity guarantees for reporters and protection mechanisms for
donors and recipients (Ambagtsheer et al. 2015; Danovitch et al. 2013; Martin et al.
2016). In conjunction with establishing reporting tools, enhancing whistleblower
protection laws and policies will be needed.

This study’s findings also reveal the need for more in-depth research on the
crime’s organizational structure, its embeddedness in legal industries and on the
locations where the crime is prepared and carried out. In particular, a better under-
standing is needed of the strategies that are used by doctors, brokers and other par-
ticipants to conceal illegal transplants (Columb 2020; Manzano et al. 2014). Crime
scripting and network analysis are helpful methodological tools that can help to
deconstruct the stages in the crime commission process, identify which participants
are involved in which stage and pinpoint where and how organ trafficking intersects
with the medical sector and other legal industries. This information, in turn, can
benefit law enforcers in identifying and deterring the crime at an early stage (De
Jong 2017; De Vries 2018).

Another recurring theme is the need for strengthened cross-border collabora-
tion during investigations of organ trafficking cases. While cross-border collabora-
tion issues are known to occur during investigations and prosecutions of different
types of transnational crimes, the results of this study indicate that successful organ
trafficking case outcomes largely depend on cross-border assistance given during
evidence-gathering processes and the extradition of accused persons. Establishing
bilateral agreements to enhance transfer of evidence and extraditions of suspects is
likely to improve case outcomes.

In addition, although more case-based research is needed on the effects of assign-
ing specialized personnel to organ trafficking cases, the Netcare and Medicus cases
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illustrate that employing medical and forensic experts to assist with organ trafficking
investigations helps boost positive outcomes. Finally, more comprehensive collec-
tion and reporting of data on investigations and prosecutions of organ trafficking
is warranted. Although the UNODC’s Case Law Database lists organ trafficking
prosecutions (UNODC 2021), this list is incomplete (OSCE 2013). In particular
knowledge is needed that helps to explain why officially identified organ trafficking
activity does not always lead to investigation and prosecution (De Jong 2015). Data
collection and reporting is needed to improve our understanding of the prevalence of
organ trafficking and to improve evaluation of the efforts that aim to deter it.

While criminal prosecution is important insofar as it represents society’s intoler-
ance for particular crimes and may act as a deterrent for future offenses, punish-
ment does little to alleviate the conditions that produce organ trade and trafficking
(Columb 2015). In addition, considering the poor enforcement to even the most
exploitative forms of organ trade, a punitive response against all commercial deal-
ings in organs may place an unrealistic burden on the criminal justice system. Law
enforcers’ decisions over which activities to prioritize are often based on chances
of securing successful convictions. Prohibition may not then always be accompa-
nied by rigorous enforcement when the police face both the challenges of interna-
tional investigations and difficulties in proving that an organ was illegally bought
(Manzano et al. 2014). Already in its 1980 Report on Decriminalization, the Council
of Europe acknowledged that the social costs of.

criminalizing some activities can outweigh the benefits (European Committee
on Crime Problems 1980). Hence, it may be more effective to bring only excessive
exploitation caused by organ trafficking into the realm of the criminal justice sys-
tem. Less harmful cases, in turn, could perhaps better be addressed through alter-
native measures. Examples include decriminalization of organ purchases and sales
(Columb 2020) or introducing financial incentives to boost organ donation rates,
eliminate transplant wait lists and reduce black market abuses (Elias et al. 2019;
Ambagtsheer 2017).
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